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245 Bodenheimer Factual Basis ot Plea 

246 Aubrey Wallace 9/21/94 Proceeding 
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296 Letter trom S.J. Beaulieu, Jr. to Claude C. Lighttoot, enclosing correspondence from William 

E. Heitkamp. 

298 Letter from Michael F. Adoue, sfaff attorney for S.J. Beaulieu, Jr., to FBI Agent Wayne 
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fications for appointment to the federal bench. 

439 (b)’' Senate Judiciary Pile: Judge G. Thomas Porteous, Jr. — Biography 
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Senator Johnston. 
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440 (a) Pages 19-57: House Task Force Hearing (Part I) — November 17-18, 2009 

440 (b) Pages 98-137: House Task Force Hearing (Part I) — November 17-18, 2009 

440 (c) Pages 139-180: House Task Force Hearing (Part I) — November 17-18, 2009 
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ing (Part II) December 8, 2009. 

441 (b) Pages 41-66: House Task Force Hearing (Part II) December 8, 2009 

441 (c) Pages 66-82: House Task Force Hearing (Part II) December 8, 2009 
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190 Chart of Curatorships given to Robert Creely from Judge Porteous .. 

500 “House Demonstrative — Chart 1: Fleet” 
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505 “House Demonstrative — Chart 6: Untlisclosetl Grand Casino Markers" 
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532 Summary Chart: Judge Porteous’s Gambling Markers — July 2001 through July 2002 
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III 


lllTH CONGRESS 
2d Session 


H. RES. 


1031 


IN THE SENATE OP THE UNITED STATES 

March 17, 2010 
R<H'(?h'ed 


RESOLUTION 

Impeaching' G. Thomas Portcous, Jr., judge of the United 
State.s District Court for the Eastern District of Lou- 
isiana, for high crimes and misdemeanors. 

Resolved, That G. Thomas Forteous, Ji'., a judge of the 
United States District ("ourt for the Eastern District of Lou- 
isiana, is impeaclicd for high crimes and misdemeanors, and 
that the following articles of impeachment be exliibitcd to the 
Senate; 

iVrtides of impeachment exliibitcd by the House of Rep- 
resentatives of the United States of i\mcrica in the name of 
itself and all of the people of the United States of iVmerica, 
again.st G. Thomas Portcous, Jr., a judge in the United 
States District Court for the Eastern District of Louisiana, 
in maintenance and support of its impeachment against him 
for liigh crimes and misdemeanors. 
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2 

AiITICTjE I 

G. Thomas Porteous, Jr., while a Federal judge of the 
United States District Court for the Eastern District of Lou- 
isiana, engaged in a pattern of conduct that is incompatible 
with the trast and confidence placed in him as a Federal 
judge, as follows: 

Judge Porteous, while presiding as a United States dis- 
trict judge in Lifemark Hospitals of Louisiana, Inc. v. 
Liljeberg Enterprises, denied a motion to recuse himself from 
the case, despite the fact that he had a cornipt financial rela- 
tionship with the law’ firm of Amato & Creely, P.C. which had 
entered the ease to represent Liljeberg. In denjing the mo- 
tion to recuse, and in contravention of clear canons of judicial 
ethics. Judge Porteous failed to disclose that beginning in or 
about the late 1980s wiiile ho w'as a State court judge in the 
24th Judicial District Court in the State of Louisiana, he en- 
gaged in a corrupt scheme with attorneys, Jacob xVniato, Jr., 
and Robert Creely, whereby Judge Porteous appointed 
Amato’s law^ partner as a “curator” in hundreds of cases and 
thereafter requested and accepted from Amato & Creely a 
portion of the curatorship fees which had been paid to the 
firm. During the period of this scheme, the fees received by 
Amato & Creely amounted to approximately $40,000, and the 
amounts paid by iVmato & Creely to Judge Porteous amount- 
ed to approximately $20,000. 

HRES 1031 EDS 
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Judge Porteous also made intentionally misleading state- 
ments at the reeusal hearing intended to minimize the extent 
of his personal relationship with the two attorneys. In so 
doing, and in failing to disclose to Lifemark and its counsel 
the true circumstances of his relationship with the iVmato & 
Creely law firm, Judge Porteous deiuived the Fifth Circuit 
Court of Appeals of critical information for its rcriew' of a pe- 
tition for a WTit of mandamus, wiiich sought to overrule 
Judge Porteous’s denial of the recusal motion. His conduct 
deprived the parties and the public of the right to the honest 
sendees of his office. 

Judge Porteous also engaged in corrupt conduct after 
the Lifemark v. Liljeberg bench trial, and wiiile he had the 
case under adrisement, in that he solicited and accepted 
things of value from both .£\mato and his law^ partner Creely, 
including a pa\inent of thousands of dollars in cash. There- 
after, and without disclosing his corrupt relationship with the 
attorneys of iVmato & Creely PLC or his receipt from tliem 
of cash and other things of value, Judge Porteous ruled in 
favor of their client, Liljeberg. 

By virtue of this corrapt relationship and his conduct as 
a Federal judge. Judge Porteous brought his court into scan- 
dal and disrepute, prejudiced public respect for, and con- 
fidence in, the Federal judiciarj'-, and demonstrated that he 
is unfit for the office of Federal judge. 

HUES 1031 RDS 
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\Wierefbrc, Judge 6. Thomas Portcous, Jr., is guilty of 
high crimes and misdemeanors and should be removed from 
office. 

Article II 

6. Thomas Porteous, Jr., engaged in a longstanding 
pattern of corrupt conduct that demonstrates his unfitness to 
sene as a United States District Court Judge. That conduct 
included the following: Beginning in or about the late 1980s 
while he was a State court judge in the 24th Judicial District 
Court in the State of Louisiana, and continuing while he was 
a Federal judge in the United States District Court for the 
Eastern District of Louisiana, Judge Portcous engaged in a 
corrupt relationship with bail bondsman Ijouis M. Marcottc, 
III, and liis sister Lori Marcotte. As part of this corrupt rela- 
tionship, Judge Portcous solicited and accepted numerous 
things of value, including meals, trips, home repairs, and car 
repairs, for his personal use and benefit, wliile at tlie same 
time taking official actions that benefitted the Marcottes. 
These official actions by Judge Porteous included, while on 
the State bench, setting, reducing, and splitting bonds as re- 
quested by the Marcottes, and improperly setting aside or 
expunging felony convictions for two Marcotte employees (in 
one case after Judge Porteous had been confirmed by the 
Senate but before being sworn in as a. Federal judge). In ad- 
dition, both while on the State bench and on the Federal 

HEES 1031 EDS 


I 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00024 Fmt6602 Sfmt6602 C:\D0CS\57952.TXT SHAUN PsN: DPROCT 



7 


t) 

bench, Judge Porteous used the power and prestige of his of- 
fice to assist the Marcottes in forming relationships wdth 
State judicial officers and indhdduals important to the 
Marcottes’ business. i\s Judge Porteous well knew and under- 
stood, Louis Marcottc also made false statements to the Fed- 
eral Bureau of Investigation in an effort to assist Judge 
Porteous in being appointed to the Fedei'al bench. 

Accordingly, Judge G. Thomas Porteous, Jr., has en- 
gaged in conduct so utterly lacking in honesty and integrity 
that he is guilty of high crimes and misdemeanors, is unfit 
to hold the office of PY'dcral judge, and should be removed 
from office. 

iVRTICLE III 

Beginning in or about March 2001 and continuing 
through about July 2004, while a Federal judge in the 
United States District Court for the Eastern District of Lou- 
isiana, G. Thomas Porteous, Jr., engaged in a pattern of con- 
duct inconsistent with the tnist and confidence placed in him 
as a Federal judge by knowingly and intentionally making 
material false statements and representations under penalty 
of perjuiy related to his personal bankruptcy filing and by re- 
peatedly rtolating a court order in his bankruptc.y case. Judge 
Porteous did so by — 

(1) using a false name and a post office box address 
to conceal his identity as the debtor in the case; 
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6 

(2) concealing assets; 

(3) concealing preferential payments to certain 
creditors; 

(4) concealing gambling losses and other gambling 
debts; and 

(5) incurring now debts while the case was pending, 
in violation of the bankraptcy court’s order. 

In doing so, Judge Porteous brought his court into scan- 
dal and disrepute, prejudiced public respect for and con- 
fidence in the Federal judiciaiy, and demonstrated that he is 
unfit for the office of Federal judge. 

\Adierefore, Judge G. Thomas Porteous, Jr., is guilty of 
high crimes and misdemeanors and should be removed from 
office. 

Article I\" 

In 1994, in connection uith his nomination to be a judge 
of tlie United States Di.strict Court for the Eastern District 
of Louisiana, G. Thomas Porteous, Jr., knowingly made ma- 
terial false statements about his past to both the United 
States Senate and to the Federal Bureau of Investigation in 
order to obtain the office of United States District Court 
Judge. These false statements included the following: 

(1) On his Supplemental SF-86, Judge Porteous 
was asked if there was anjdhing in his personal life that 
could be used by someone to coerce or blackmail him, or 


HRF..S inai Rns 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00026 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



9 
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if there was amhhing in liis life that could cause an em- 
barrassment to Judge Portfious or the President if pub- 
licly kno\TO. Judge Porteous answered “no” to this ques- 
tion and signed the form under the warning that a false 
statement was punishable by law. 

(2) Dui'ing his background check, Judge Porteous 
falsely told the Federal Bureau of Investigation on two 
separate occasions that he was not concealing any activ- 
ity or conduct that could be used to influence, pressure, 
coerce, or compromise him in any way or that would im- 
pact negatively on his character, reputation, judgment, 
or discretion. 

(3) On the Senate Judiciary Committee’s “Ques- 
tionnaire for Judicial Nominees”, Judge Porteous was 
asked whether any unfavorable infoimation existed that 
could affect his nomination. Judge Porteous answered 
that, to the best of his knowledge, he did “not know of 
any unfavorable information that may affect [his] nomi- 
nation”. Judge Porteous signed that questionnaire by 
swearing that “the information prortded in this state- 
ment is, to the best of my knowledge, true and accu- 
rate”. 
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However, in tinth and in fact, as Judge Porteous then 
well knew, each of these answers was materially false because 
Judge Porteous had engaged in a eorrayrt relationship with 
the laAV firm Amato & Creely, whereby Judge Porteous ap- 
pointed Creely as a “curator” in hundreds of cases and there- 
after requested and accepted from Amato & Creely a portion 
of the euratorship fees which had been paid to the firm and 
also had engaged in a eorrapt relationship with Louis and 
Lori Marcotte, whereby Judge Porteous solicited and accept- 
ed numerous things of value, including meals, trips, home re- 
pairs, and ear repairs, for his pei'sonal use and benefit, while 
at the same time taking official actions that benefitted the 
Marcottes. As Judge Porteous well knew and imderstood, 
Louis Marcotte also made false statements to the Federal 
Bureau of Investigation in an effort to assist Judge Porteous 
in being appointed to the Federal bench. Judge Porteous’s 
failure to disclose these corrupt relationships deprived the 
United States Senate and the public of information that 
would have had a material impact on his confirmation. 
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Wlierefore, Judge G. Thomas Porteous, Jr., is guilty of 
high crimes and misdemeanors and should be removed fi’om 
office. 


Ni\NCY PELOSI, 

Speaker of the House of Representatives. 

Attest: LORRillNE C. MILLER, 

Clerk. 
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III 


niTii CONGRESS 
2d Sbhsion 


S. RES. 457 


To pro\i(lo for issuance of a summons and for related procedures eonceniing' 
the articles of iinpeaclnnent af»:aiiist 0. Thomas Porteous, Jr. 


IN THE SENATE OF THE UNITED STATES 
JUrcii 17, 2010 

Mr. Rkid (for liiniself and Mr. McConnbbl) .submitted the followTiif? 
rosolutioii; wliich was considered and asrecd to 


RESOLUTION 

To piwiflc for issuance of a .summons and for related })rocc- 
dures eoneeruiiig the articles of impeachment against 
G. Thomas Porteous, Jr. 

1 Resolved, That a summons shall be issued wliich com- 

2 mands G. Thomas Porteous, Jr. to file with the Sccretaiy 

3 of the Senate an answer to the articles of impeachment 

4 no later than April 7, 2010, and thereafter to abide Iw^ 

5 obey, and perform such orders, directions, and judgments 

6 as the Senate shall make in the premises, according to 

7 the Constitution and laws of the United States. 

8 Sec. 2. The Sergeant at Arms is authorized to utilize 

9 the semces of the Deputy Sergeant at Arms or another 
10 employee of the Senate in seiwing the summons. 
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1 Sec. 3. The Secretaiy shall notify the House of Rcp- 

2 resentatives of the filing of the answer and shall provide 

3 a copy of the answer to the House. 

4 Sec. 4. The Managers on the part of the House may 

5 file with the Secretary of the Senate a replication no later 

6 than April 21, 2010. 

7 Sec. 5. The Secretai^^ shall notify counsel for G. 

8 Thomas Porteous, Jr. of the filing of a replication, and 

9 sliall provide counsel with a copy. 

10 Sec. 6. The Scci’ctaiy shall proHde the answer and 

1 1 the replication, if any, to the Pi'csiding Officer of the Sen- 

12 ate on the fii’st day the Senate is in session after the Scc- 

13 retaiu^ receives them, and the Presiding Officer shall cause 

14 the answer and replication, if any, to be printed in the 

15 Senate Journal and in the Congi’cssional Record. If a 

16 timely answer has not been filed, the Presiding Officer 

17 shall cause a plea of not guilty to be entered. 

18 Sec. 7. The articles of impeachment, the answer, and 

19 the replication, if any, together wdth the provisions of the 

20 Constitution on impeachment, and the Rules of Procedure 

21 and Practice in the Senate Mdien Sitting on Impeachment 

22 Trials, shall be printed under the direction of the Scc- 

23 retaiy as a Senate document. 

24 Sec. 8. The proHsions of this resolution shall govern 

25 notwithstanding any proHsions to the contrary in the 

SEES 457 ATS 
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1 Rules of Procedure and Practice in the Senate Wien Sit- 

2 ting' on Impeachment Trials. 

3 Sec. 9. The Secrctai^^ shall notify the House of Rep- 

4 resentatives of this resolution. 

O 
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III 


lllTH CONGRESS 
2n Session 


S. RES. 458 


To provide for the appoijitineiit of a coiniiiittcc to receive and to rejjort 
evidence witli respect to articles of iinpcacliineiit against Judge 6. Thom- 
as Porteons, Jr. 


IN THE SENATE OF THE UNITED STATES 


March 17, 2010 

Ml'. Rku) (for him.self and Mr. McConnell) submitted the iollovviiig: 
resolution; which was considered and agreed to 


RESOLUTION 

To pro\d(le for the apiioiiitment of a committee to receive 
and to report etidenee with respect to articles of im- 
peachment agaiu.st Judge G. Thomas Porteous, Jr. 

1 Resolved, That pursuant to Rule XI of the Rules of 

2 Procedure and Practice in the Senate t¥hon Sitting on Im- 

3 peaehment Trials, the Presiding Officer shall appoint a 

4 committee of twelve senators to perform the duties and 

5 to exercise the powers provided for in the rule. 

6 Sec. 2. The majority and minority leader shall each 

7 recommend six members, including a chairman and vice 

8 chairman, respectively, to the Presiding Officer for ap- 

9 pointment to the committee. 
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1 Sec. 3. The committee shall be deemed to be a stand- 

2 ing committee of the Senate for the pui-posc of reporting 

3 to the Senate resolutions for the criminal or cml onforce- 

4 ment of the committee’s subpoenas or orders, and for the 

5 purpose of printing reports, hearings, and other docu- 

6 ments for submission to the Senate under Rule XI. 

7 See. 4. During proceedings conducted under Rule XI 

8 the chairman of the committee is authorized to waive the 

9 requirement under the Rules of Procedure and Practice 

10 in the Senate A^Oicn Sitting on Impeachment Trials that 

1 1 questions by a Senator to a witness, a manager, or counsel 

12 shall be reduced to writing and put by the Presiding Offi- 

13 ecr. 

14 Sec;. 5. In addition to a certified copy of the tran- 

15 script of the proceedings and testimony had and given be- 

16 fore it, the committee is authorized to report to the Senate 

17 a statement of facts that are uncontested and a summary, 

18 with appropriate references to the record, of erddence that 

19 the parties have introduced on contested issues of fact. 

20 Sec. 6. (a) The actual and necessary expenses of the 

21 committee, including the emplojunent of staff at an annual 

22 rate of pay, and the emplojunent of coirsultants vdth prior 

23 approval of the Committee on Rules and Administration 

24 at a rate not to exceed the maximum daily rate for a 

25 standing committee of the Senate, shall be paid from the 
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1 contingent fund of the Senate from the appropriation ac- 

2 count “Miscellaneons Items” upon vouchers approved by 

3 the chairman of the committee, except that no voucher 

4 shall be required to pay the salary of any employee who 

5 is compensated at an annual rate of pay. 

6 (b) In cariudng out its powers, duties, and functions 

7 under this resolution, the committee is authorized, in its 

8 discretion and with the prior consent of the Government 

9 department or agency concerned and the Committee on 

10 Rules and Administration, to use on a reimbursable, or 

11 nonreimbursable, basis the services of personnel of any 

12 such department or agency. 

13 Sec. 7. The committee appointed pursuant to section 

14 one of this resolution shall terminate no later than 60 days 

15 after the pronouncement of judgment by the Senate on 

16 the articles of im]3eachmcnt. 

17 Sec. 8. The Seeretaiy shall notify the House of Rep- 

18 resentatives and counsel for Judge G. Thomas Porteous, 

19 Jr. of this resolution. 

O 
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CONGRESSIONAL RECORD — SENATE 


March 17, 2010 

The PRESIDING OFFICER.. The 
question is on agreeing to the resolu- 
tion. 

The resolution (S. Res. 457) was 
agreed to, as follows; 

s. Res. 457 

Resolved, That a summons shall be issued 
which commands G. Thomas Porteous, Jr. to 
file with the Secretary of the Senate an an- 
swer to the articles of impeachment no later 
than April 7. 2010, and thereafi.er to abide by, 
obey, and perform such orders, directions, 
and judgments as the Senate shall make In 
the premises, according to the Constitution 
and laws of the United States. 

Sec. 2. The Sergeant at Arms is authorized 
to utilize the services of the Deputy Ser- 
geant at Arms or another employee of the 
Senate tn ser’.’lng the summons. 

Sb;c, 3. The Secretary shall notify the 
House of Representatives of the filing of the 
answer and shall provide a cop.y of the an- 
swer to the House, 

Sec. 4, The Managers on the part of the 
House may file with the Secretary of the 
Senate a replication no later than April 21. 
2010. 

Sec. 5. The Secretary shall notify coun.sel 
for G. Thomas Porteous, Jr. of the filing of a 
replication, and shall provide counsel with a 
copy. 

Sec. 6. The Secretary shall provide the an- 
swer and the replication, if any, to the Pre- 
siding Officer of the Senate on the first day 
the Senate is in session after the Secretary 
reoelvea them, and the Presiding Officer 
shall cause the answer and replication. If 
any, to bo printed in the Senate Journal and 
tn the Congressional Record. If a timely an- 
swer has not been filed, the Pre-siding Officer 
shall cause a plea of not guilty to be entered. 

Sec. 7, The articles of Impeachment, the 
answer, and the replication, if any, together 
with the provisions of the Constitution on 
impeachment, and the Rules of Procedure 
and Practice in the Senate When Sitting on 
Impeachment Trials, shall be printed under 
the direction of the Secretary as a Senate 
document. 

Skc. 8. The provisions of this resolution 
shall govern notwithstanding any provisions 
to the contrary in the Rules of Procedure 
and Practice in the Senate When Sitting on 
Impeachment Trials. 

Sec. 9. The Secretary shall notify the 
House of Representatives of this resolution. 

Mr. REID. Mr. Preaident, I move to 
reconsider the vote by which the reso- 
lution was agreed to. 

Mr. McConnell. Mr. President, I 
move to lay the motion on the table. 

The motion to lay on the table was 
agreed to. 


APPOINTMENT OF A COMMITTEE 
TO RECEIVE AND TO REPORT 
EVIDENCE WITH RESPECT TO 
ARTICLES OF IMPEACHMENT 
AGAINST JUDGE G, THOMAS 
PORTEOUS, JR. 

Mr. REID. Mr, President, on behalf of 
myself and the distinguished Repub- 
lican leader, Mr. McConnell. I send a 
resolution to the desk on the appoint- 
ment of an impeachment trial com- 
mittee and ask for its immediate con- 
sideration. 

The PRESIDING OFFICER. The 
clerk will report the resolution by 
title. 

The legislative clerk read as follows; 
A resolution (S. Res. 4,58) to provide for the 
appointment of a committee to receive and 


to report evidence with respect to articles of 
impeachment against Judge G. Thomas 
Porteous, Jr. 

The PRESIDING OFFICER. The 
question is on agreeing to the resolu- 
tion. 

The resolution (S. Res. 4^) was 
agreed to, as follows; 

S- Res. 458 

Resolved, That pursuant to Rule XI of the 
Rules of Procedure and Practice in the Sen- 
ate When Sitting on Impeachment Trials, 
the Presiding Officer shall appoint a com- 
mittee of twelve senators to perform the du- 
ties and to exercise the powers provided for 
in the rule. 

Sec. 2. 'Phe majority and minority leader 
shall each recommend six members, includ- 
ing a chairman and vice chairman, respec- 
tively. to the Presiding Officer for appoint- 
ment to the committee. 

SEC. 3- The committee shall be deemed to 
be a standing committee of the Senate for 
the pui-pose of reporting to the Senate reso- 
lutions for the criminal or civil enforcement 
of the committee’s subpoenas or orders, and 
for the purpose of printing reports, hearings, 
and other documents for submission to the 
Senate under Rule XI. 

SBC. 4. During proceedings conducted 
under Rule XI the chairman of the com- 
mittee is authorized to waive the require- 
ment under the Rules of Procedure and Prac- 
tice in the Senate When on Impeach- 

ment Trials that questions by a Senator to a 
witness, a manager, or counsel shall be re- 
duced to writing and put by the Presiding Of- 
ficer. 

Sec. 5. In addition to a certified copy of 
the transcript of the proceedings and testi- 
mony had and given before it, the committee 
is authorized to report to the Senate a state- 
ment of facts that are uncontosted and a 
summary, with appropriate references to the 
record, of evidence that the parties have in- 
troduced on contested issues of fact. 

SBC. 6(a). The actual and necessary ex- 
penses of the committee, including the em- 
plo.vment of staff at an annual rate of pay. 
and the employment of consultants with 
prior approval of the Gimmittee on Rules 
and Administration at a rate not to exceed 
the maximum daily rate for a standing com- 
mittee of the Senate, shall be paid from the 
contingent fund of the Senate from the ap- 
propriation account "Miscellaneous Items” 
upon vouchers approved by the chairman of 
the committee, except that no voucher shall 
be required to pay the salary of any em- 
ployee who is compensated at an annual rate 
of pay. 

(b). In carrying out its powers, duties, and 
functions under this resolution, the com- 
mittee is authorized, in its discretion and 
with the prior consent of the Government de- 
partment or agency concerned and the Com- 
mittee on Rules and Administration, to use 
on a reimbursable, or nonreimbursable, basis 
the services of personnel of any such depart- 
ment or agency. 

SBC. 7. 'ITie committee appointed pursuant 
to section one of this resolution shall termi- 
nate no later than 60 days after the pro- 
nouncement of judgment by the Senate on 
the artlcl»Hi of impeachment. 

SBC. 8. The Secretary shall notify the 
House of Representatives and counsel for 
Judge G. Thomas Porteous, Jr. of this reso- 
lution. 

Mr. REID. Mr. President. I move to 
reconsider the vote by which the reso- 
lution was agreed to. 

Mr. MCCONNELL. Mr. President, I 
move to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 


S1647 

APPOINTMENT OF IMPEACHMENT 
TRIAL COMMITTEE 

Mr. REID. Mr. President, in accord- 
ance with the resolution on the ap- 
pointment of an Impeachment trial 
committee, I recommend to the Chair 
the appointment of Senators 
McCaskill, as chair, Klobuchar, 
WHiTBHOUSE, Udall of Ncw Mexico, 
Shaheen, and Kaufman. 

The PRESIDING OFFICER. The Re- 
publican leader is recognized. 

Mr. MCCONNELL. Mr. President, in 
accordance with the resolution on the 
appointment of an impeachment trial 
committee, I recommend to the Chair 
the appointment of Senator Hatch, 
who will serve as vice chairman, and 
Senators Barrasso, DeMint, Johanns, 
RiscH, and Wicker. 

The PRESIDING OFFICER, Pursuant 
to the resolution on the appointment 
of an impeachment trial committee 
and impeachment rule XI, the Chair 
appoints upon the recommendation of 
the two leaders the following Senators 
to be members of the committee to re- 
ceive and report evidence in the im- 
peachment of Judge G. Thomas 
Porteous. Jr.; Senators McCabkill 
( chairman). Klobuchar, Whitehqusb. 
Udall of New Mexico. Shaheen. Kauf- 
man. Hatch (vice chaU-man), 
Barrasso, DeMint, Johanns, Risch, 
and Wicker. The Senate will take fur- 
ther proper order and notify the House 
of Representatives and counsel for 
Judge Porteous. 

Mr, REID. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr, DORGAN. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The ACTING PR.ESIDENT pro tem- 
pore. Without objection, it is so or- 
dered, 


TAX ON BONUSES RECEIVED FROM 

CERTAIN TARP RECIPIENTS— Re- 
sumed 

The ACTING PRESIDENT pro tem- 
pore. The clerk will report the pending 
business. 

The legislative clerk read as follows: 

A bill (H.R, 1586) to Impose an additional 
tax on bonuses rooeivod from certain TARP 
recipients. 

Pending: 

Rockefeller amendment No, 3452, in the na- 
ture of a sabstituto. 

Sessions/McCaeklll modified amendment 
No. 3453 (to amendment No. 3452), to reduce 
the deficit by establishing discretionary 
spending caps. 

McCain/'Bayh amendment No. 3475 (to 
amendment No, 3452). to prohibit earmarks 
in years in which there is a deficit. 

McCain amendment No, 3527 (to amend- 
ment No. 3452), to require the Administrator 
of the Federal Aviation Administration to 
develop a financing proposal for fully fund- 
ing the development and implementation of 
technology for the Next Generation Air 
Transportation System. 
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United States Senate 

OFRCE OF THE SERGEANT AT ARMS 


April 7, 2010 


The Honorable Nancy Erickson 
Secretary of the Senate 
United States Senate 
S-312, The Capitol 
Washington, DC 20510 

Dear Ms. Erickson: 

t^nclosed is the official writ of summons served upon Judge G. Thomas Porteous, Jr. on 
March 19, 2010. Please let me know if you need additional information. 


Respectfully, 

1 i.v ■ 

Terrance W. Gainer 
Sergeant at Arms 


£ 
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The foregoing writ of summons, addressed to G. Thomas Porteous, Jr., United States 
District Judge for the Eastern District of Louisiana and the foregoing precept, addressed to me, 
were duly served upon the said G. Thomas Porteous, Jr. By my delivering true and attested 
copies of the same to G. Thomas Porteous, Jr., at his home, 4801 Neyrey Drive, Metairie, LA, on 
the 19* day of March, 2010, at 8:55 a.m. 



Terrance W. Gainer 
Sergeant at Arms 



Andrew B. Willison 
Deputy Sergeant at Arms 


Dated 23 March 20 10 
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IN THE SENATE OF THE UNITED STATES 

SITTING FOR THE TRIAL OF AN IMPEACHMENT 

In re; ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the Eastern ) 

District of Louisiana ) 

) 

ANSWER OF 

JUDGE G. THOMAS PORTEOUS, JR. 

TO THE ARTICLES OF IMPEACHMENT 

The Honorable G. Thomas Porteous, Jr., a Judge of the United States District 
Court for the Eastern District of Louisiana, as commanded by the summons of the Senate 
of the United Slates, answers the accusations made by the House of Representatives of 
the United States in the four Articles of Impeachment it has exhibited to the Senate as 
follows: 

PREAMBLE 

THE HOUSE OF REPRESENTATIVES’ IMPEACHMENT 
OF JUDGE PORTEOUS IS UNPRECEDENTED AND UNJUSTIFIED 

For the first time in modern history, the House of Representatives has impeached 
a .sitting Article III Judge who has never been charged with a crime. Indeed, it has been 
more than 74 years since the House of Representatives has brought Articles of 
Impeachment against a judge that were not preceded by that judge’s indictment in the 
criminal courts. The .Articles of Impeachment brought against Judge Porteous arc also 
unprecedented in two additional ways. First, this is the only time since the ratification of 

1 


1 
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the Constitution that the House of Representatives has brought Articles of Impeachment 
against a judge after the Executive Branch, having conducted a thorough investigation, 
has declined to prosecute. Second, it is the only time in the same period that the House of 
Representatives has based an Article of Impeachment against a judge, or any other 
officer, upon allegations that pre-date his or her entry into federal office. 

These actions are unprecedented and they are also unjii.stified by the facts of this 
case. The four Articles of Impeachment do not allege a single offense that supports the 
conviction and removal of a sitting Article III Judge under the impeachment clause of the 
Constitution. Article 11, Section 4 of the Constitution provides that the civil officers shall 
be removed from office only upon '‘Impeachment for, and Conviction of. Treason, 
Bribery or other high Crimes and Misdemeanors.” The charges in the articles against 
Judge Porteous do not rise to the constitutionally required level of “high Crimes and 
Mi.sdcmeanors.” Indeed, in some instances, the Articles allege violations of the canons of 
judicial ethics or criticize Judge Porteous’ handling of matters before the Court, While 
Judge Porteous vehemently denies violating those canons or mishandling matters, non- 
criminal ethical violations or incorrect decisions have never been found to be a sufficient 
basis for conviction and removal from office. Such issues simply do not rise to the level 
of “high Crimes and Misdemeanors” as contemplated by the Framers. To the extent that a 
trial on the Articles in this case is permitted to convert - in contravention of both the 
Constitution and impeachment precedent - such acts into grounds for removal of an 
Article 111 Judge, it will set a new standard, A standard that treads deeply and 
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dangerously into the realm of an independent judiciary that was at the very core ot the 
Framers’ vision of three co-equal branches of government. 

In devising the three branches, the Framers divided the ability to impeach and 
remove Executive and Judicial Branch officers between the House of Representatives and 
the Senate. By doing so, the Framers, through the Constitution, empowered the House to 
allege the standard for impeachment based upon the language of the impeachment clause. 
But history has shown the power to impeach is not the power to remove. I he power to 
try impeachments and remove officers upon conviction was vested solely in Senate. It is 
the Senate - a uniquely deliberative body, free from the passions and prejudices of the 
majority - that sits in judgment and determines whether a given Article ot Impeachment 
is sufficient, both legally and tactually, to justify the removal of an Article III Judge. 

In striking this careful balance, the Framers made clear that the trial and removal 
process is not one that should embrace unprecedented or novel impeachments. In vesting 
the power in the Senate, the Framers’ intent was that the process would not be exercised 
easily or quickly, but carefully and deliberately. The Framers, through the Constitution, 
positioned the Senate along the path between the possibility of ill-considered and novel 
uses of the power to impeach and the decision to remove, confident that the Senate would 
stand as a safeguard against removal when constitutional standards had not been met. 
The Articles of Impeachment returned by the House are unprecedented, unjustified, and 
fail to meet the constitutionally required standard. Accordingly, Judge Porteous. in 
answer, asks the Senate to fulfill its constitutionally mandated role by dismissing the 
articles or, alternatively, acquitting him of the charges. 
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GENERAL DENIAL OF FACTS NOT ADMITTED 

Judge Porteous denies each and every material allegation of the four Articles oi 
Impeachment not specifically admitted in this ANSWER. 

ARTICLE I 

ANSWER TO ARTICLE I 

Without waiving his affirmative defenses. Judge Porteous admits that he presided 
as a United States District Judge over the Lifemark Hospitals of Louisiana, inc. v, 
Liljeherg Enterprises litigation and that on October 17, 1996 he denied a motion seeking 
to recuse him from presiding over the case. Judge Porteous denies that he engaged in any 
corrupt conduct in connection with his handling of the litigation or in denying the motion 
for recusal. Judge Porteous denies that he intentionally made any misleading statements 
during the recusal hearing. Judge Porteous also denies engaging in a corrupt scheme of 
any sort with Jacob Amato, Jr. and Robert Creely and that he, at any time, deprived the 
parties or the public of the right to the honest services of his office. Judge Porteous 
further denies that he engaged in any corrupt conduct after the bench trial in Lifemark 
Hospitals of Louisiana, inc. v. Liljeherg Enterprises or at any lime while the case was 
under advisement. 

FIRST AFFIRMATIVE DEFENSE TO ARTICLE I 

Article I docs not allege an offense that supports the conviction and removal of a 
sitting Article III United States District Judge under the impeachment clause of the 
Constitution. Article II, Section 4 of the Constitution provides that the civil officers shall 
be removed from office only upon 'impeachment for, and Conviction of Treason, 
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Bribery or other high Crimes and Misdemeanors.” The charges in the articles against 
Judge Porteous do not rise to the constitutionally required level of “high Crimes and 
Misdemeanors.” Because Article 1 does not meet the rigorous constitutional standard for 
conviction and removal, it should be dismissed. 

SECOND AFFIRMATIVE DEFENSE TO ARTICLE 1 
Article 1 is unconstitutionally vague. No reasonable person could know what 
specific charges are being leveled against Judge Porteous or what allegations rise to the 
level of “high Crimes and Misdemeanors” as required by the Constitution. In essence. 
Article I alleges that Judge Porteous took several judicial actions while presiding as a 
United States District Judge in Lifemark Hospitals of Louisiana. Inc. v. Liljeherg 
Enterprises, including failing to grant a recusal motion and failing to disclose certain 
facts. In doing so, the Article alleges that Judge Porteous “deprived the parties and the 
public of the right to the honest services of his office.” This “deprivation of the right to 
honest services” language is borrowed from Title 18, United States Code, Section 1346, a 
statute that is fraught with vagueness concerns. Indeed, its constitutional viability is 
currently pending before the United States Supreme Court in a series of cases. See 
Weyhrauch v. United States, No. 08-1196; Black v. United States, No. 08-876; and 
Skilling V. Untied States, No. 08-1394, The inclusion of this standard, as well as the non- 
specific allegations regarding the allegedly improper judicial actions taken by Judge 
Porteous, render Article I unconstitutionally vague. 

It is a fundamental principle of our law and the Constitution that a person has a 
right to know what specific charges he is facing. Without such notice, no one can prepare 

5 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00043 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



26 


the defense to which every person is entitled. The law and the Constitution also require 
that the charges provide adequate notice to jurors so they may know the basis for the vote 
they must make. Without a definite and specific identification of specific “high Crime 
and Misdemeanor” upon which the Article of Impeachment is grounded, a trial becomes 
a moving target for the accused. 

Article 1 fails to provide the required definite and specific identification. As an 
article of impeachment, it is constitutionally defective and should be dismissed. 

THIRD AFFIRMATIVE DEFENSE TO ARTICLE I 

Article I is fatally flawed because it charges multiple instances of allegedly 
corrupt conduct in a single article. The Constitution provides that “no person shall be 
convicted without the Concurrence of two thirds of the Members present.” Senate Rule 
XXIII provides that “an article of impeachment shall not be divisible for the purpose of 
voting thereon at any time during the trial.” 

Despite these clear pronouncements, the House of Representatives, in Article 1, 
has alleged a series of allegedly wrongful acts. In doing so. the House of Representatives 
has returned an Article of Impeachment which might permit a Senator to vote for 
impeachment if he or she finds that .ludge Porteous committed even a single allegedly 
wrongful act, even where two-thirds of the Senators do not agree on which wrongful act 
was committed. This creates the very real possibility that conviction could occur even 
though Senators were in wide disagreement as to the alleged wrong committed. The 
structure of Article I presents the possibility that Judge Porteous could be convicted even 
though he would have been acquitted if separate votes were taken on each allegedly 
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wrongful acts included in the article. As written. Article I does not require the 
constitutionally required number of Senators to agree on the specific conduct forming the 
basis for conviction and removal. By charging multiple wrongs in one article, the House 
of Representatives has made it impossible for the Senate to comply with the 
Constitutional mandate that any conviction be by the concurrence of two-thirds of the 
members. Accordingly, Article I should fail. 

FOURTH AFFIRMATIVE DEFENSE TO ARTICLE I 
Article I was returned by the House of Representatives in violation of Judge 
Porteous’ constitutional rights in that it is based, in part, upon his compelled testimony 
provided under a grant of immunity. Because the process of impeachment, conviction 
and removal is a quasi-criminal one and under the circumstances here. Judge Porteous 
has constitutional rights that are violated by the use of his prior compelled, immunized 
testimony. Article 1 must be dismissed. Further, because the immunity grant by Judge 
Edith .Tones, Chief Judge of the Fifth Circuit Court of Appeals and Chair of the Special 
Committee of the Judicial Conference of the Fifth Circuit, was not proper under the 
immunity statute, the compelled testimony was wrongly procured and any Article of 
Impeachment based upon that testimony must be dismissed. 

ARTICLE II 

ANSWER TO ARTICLE II 

Without waiving his affirmative defenses. Judge Porteous denies that he engaged 
in a longstanding pattern of corrupt conduct demon.strating his unfitness to serve as a 
United States District Court Judge as alleged in Article II. Judge Porteous further denies 
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that he improperly set aside or expunged felony convictions for two Marcottc employees. 
Judge Porteous also denies that he at any time took any action in his capacity as a United 
States District Judge that related in any way to the Marcottes or their business interests. 

FIRST AFFIRMATIVE DEFENSE TO ARTICLE II 
Article I! does not allege an offense that supports the conviction and removal of a 
sitting Article 11! United States District Judge under the impeachment clause of the 
Constitution. Article 11, Section 4 of the Constitution provides that the civil officers shall 
be removed from office only upon “Impeachment for, and Conviction of. Treason, 
Bribery or other high Crimes and Misdemeanors.” The charges in the articles against 
Judge Porteous do not rise to the constitutionally required level of “high Crimes and 
Misdemeanors.” Because Article II does not meet the rigorous constitutional standard for 
conviction and removal, it should be dismissed. 

SECOND AFFIRMATIVE DEFENSE TO ARTICLE II 
Article II is unconstitutionally vague. No reasonable person could know what 
specific charges are being leveled against Judge Porteous or what allegations rise to the 
level of “high Crimes and Misdemeanors” as required by the Constitution. Article 11 
alleges that Judge Porteous engaged in certain corrupt actions prior to his appointment 
and confirmation to the position of Untied States District Judge. Article I! makes no 
specific allegations concerning actions taken by Judge Porteous while on the federal 
bench. Indeed, the only allegations concerning Judge Porteous tenure on the federal 
bench is that he in some unidentified way “used the power and prestige of his office to 
a,ssist the Marcottes in forming relationships with State judicial officers and individuals 
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important to the Marcottes’ business.” The vagueness problem here cannot be overstated. 
It is simply not possible to begin to defend against this type of allegation. It is wholly 
lacking in any factual basis and clearly fails to frame a set of facts that amount to “high 
Crimes and Misdemeanors.” 

As vve set forth in the SECOND AFFIRMATIVE DEFENSE TO ARTICLE I, it 
is a fundamental principle of our law and the Constitution that a person has a right to 
know what specific charges he is facing. Without such notice, no one can prepare the 
defense to which every person is entitled. The law and the Constitution also require that 
the charges provide adequate notice to jurors so they may know the basis for the vote 
they must make. Without a definite and specific identification of specific “high Crime 
and Misdemeanor” upon which the Article of Impeachment is grounded, a trial becomes 
a moving target for the accused. 

Article II fails to provide the required definite and specific identification. As an 
article of impeachment, it is constitutionally defective and should be dismissed. 

THIRD AFFIRMATIVE DEFENSE TO ARTICLE II 

For the reasons set forth in the THIRD AFFIRMATIVE DEFENSE TO 
ARTICLE I, Article II is constitutionally defective because it charges multiple alleged 
wrongs in a single article, which makes it impossible for the Senate to comply with the 
Constitutional mandate that any conviction be by the concurrence of the two-thirds of the 
members. Accordingly, Article II should fail. 
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FOURTH AFFIRMATIVE DEFENSE TO ARTICLE II 

Article I! cannot support the conviction and removal of an Article III United 
States District Judge because the alleged conduct preceded Judge Porteous’ service as a 
United States District Judge. The constitutional impeachment mechanism provides a 
procedure to remove a judge for the commission of “high Crimes and Misdemeanors” 
while in federal office. The impeachment precedents do not provide a single example of 
an Article of Impeachment that has ever been based upon conduct that allegedly occurred 
prior to the impeached officer’s entry into federal office. In contrast, the precedents 
suggest that while the House of Representatives may have investigated such allegations, 
that such conduct has never provided the basis for an impeachment and, significantly, the 
House has, on occasion, refused to take action because the allegations preceded the 
officer's entry into federal service. Moreover, while .fudge Porteous contends that any 
attempt to use Article Ill’s “good behaviour” clau.se to lower the standard necessary to 
impeach a federal judge is unsupported by the Constitution’s impeachment clause, the 
House has clearly applied that lower standard in returning the four Articles of 
Impeachment. I'o the extent that the House has relied on the “good behaviour” clause, 
that clause states that judges “shall hold their offices during good behaviour” and clearly 
relates to a judge’s conduct while in federal judicial office. Because the allegations of 
Article 11 relate to a period prior to Judge Porteous taking the federal bench. Article II 
must be dismissed. 
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ARTICLE III 

ANSWER TO ARTICLE III 

Without waiving his affirmative defenses. Judge Porteous denies that he 
knowingly and intentionally made material false statements and representatives in 
connection with his personal bankruptcy or that he knowingly and intentionally 
repeatedly violated a court order in his bankruptcy case. 

FIRST AFFIRMATIVE DEFENSE TO ARTICLE III 
Article III does not allege an offense that supports the conviction and removal of a 
sitting Article III United States District Judge under the impeachment clause of the 
Constitution. Article II, Section 4 of the Constitution provides that the civil officers shall 
be removed from office only upon “Impeachment for, and Conviction of. Treason, 
Bribery or other high Crimes and Misdemeanors.” The charges in the articles against 
Judge Porteous do not rise to the constitutionally required level of “high Crimes and 
Misdemeanors.” Because Article III does not meet the rigorous constitutional standard 
for conviction and removal, it should be dismis.sed. 

SECOND AFFIRMATIVE DEFENSE TO ARTICLE III 
Article III is unconstitutionally vague. No reasonable person could know what 
specific charges are being leveled against Judge Porteous or what allegations rise to the 
level of “high Crimes and Misdemeanors” as required by the Constitution. In essence. 
Article 111 alleges a number of actions taken by Judge Porteous in connection with his 
personal bankruptcy, but it unclear as to the specific acts are claimed to violate the 
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constitutional standard. Moreover, it is also does not clearly state the specific allegations 
regarding what transaction Judge Porteous concealed during the bankruptcy process or 
what new debts he allegedly incurred. 

As we set forth in the SECOND AFFIRMATIVE DEFENSE TO ARTICLE I, it 
is a fundamental principle of our law and the Constitution that a person has a right to 
know what specific charges he is facing. Without such notice, no one can prepare the 
defense to which every person is entitled. The law and the Constitution also require that 
the charges provide adequate notice to jurors so they may know the basis for the vote 
they must make. Without a definite and specific identification of specific “high Crime 
and Misdemeanor” upon which the Article of Impeachment is grounded, a trial becomes 
a moving target for the accused. 

Article 111 fails to provide the required definite and specific identification. As an 
article of impeachment, it is constitutionally defective and should be dismissed. 

THIRD AFFIRMATIVE DEFENSE TO ARTICLE III 
For the reasons set forth in the THIRD AFFIRMATIVE DEFENSE TO 
ARTICLE I, Article 11 is constitutionally defective because it charges multiple alleged 
wrongs in a single article, which makes it impossible for the Senate to comply with the 
Constitutional mandate that any conviction be by the concurrence of the two-thirds of the 
members. Accordingly, Article 11 should fail. 

FOURTH AFFIRMATIVE DEFENSE TO ARTICLE III 
For the reasons set forth in the FOURTH AFFIRMATIVE DEFENSE TO 
ARTICLE 1, Article III was returned by the House of Representatives in violation of 
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Judge Porteous’ constitutional rights in that it is based, in part, upon his compelled 
testimony provided under a grant of immunity. Because the process of impeachment, 
conviction and removal is a quasi-criminal one and under the circumstances here. Judge 
Porteous has constitutional rights that are violated by the use of his prior compelled, 
immunized testimony. Article 1 must be dismissed. Further, because the immunity grant 
by Judge Edith Jones, Chief Judge of the Fifth Circuit Court of Appeals and Chair of the 
Special Committee of the Judicial Conference of the Fifth Circuit, was not proper under 
the immunity statute, the compelled testimony was wrongly procured and any Article of 
Impeachment based upon that testimony must be dismissed. 

FIFTH AFFIRMATIVE DEFENSE TO ARTICLE III 
The allegations in Article III do not rise to the level of “high Crimes and Misdemeanors" 
because they address purely personal conduct that is not criminal. Prior impeachment 
precedent has never before sought to convict and remove a judge from office based upon 
personal non-criminal conduct. The very nature of the impeachment process is focused 
first and foremost upon the official actions of judges. Where allegations in the Articles of 
Impeachment address non-official personal acts by judges, longstanding precedent has 
limited “high Crimes and Misdemeanors” to those personal acts that are also indictable 
ofl'enses. Article III ignores this precedent in seeking to convict and remove Judge 
Porteous from office for non-official, non-criminal acts. While it is possible that the 
House of Representatives would claim that the actions taken in relation to the personal 
bankruptcy were indictable offenses, this claim would conflict with the multi-year 
investigation of the United States Department of Justice which concluded that 
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prosecution was not warranted in light of the concern that the issues related to the 
bankruptcy were not material. It would also conflict with the criminal bankruptcy 
statues, which require that any alleged false statement not be made simply knowingly or 
willfully, but fraudulently, before criminal liability may attach to such conduct. In 
framing Article 111, the House of Representatives is seeking to convict and remove a 
sitting United States District .Judge based upon a lowered standard, one that does not 
constitute “high Crimes and Misdemeanors,” and one that has never before provided a 
basis for impeachment, much less conviction and removal from office. Article III of the 
Articles of Impeachment should be dismissed. 

ARTICLE rv 

ANSWER TO ARTICLE IV 

Without w'aiving his affirmative defenses. Judge Porteous denies that he 
knowingly made material false statements in order to obtain the office of United States 
District Court Judge. 

FIRST AFFIRMATIVE DEFENSE TO ARTICLE IV 

Article IV does not allege an offense that supports the conviction and removal of 
a sitting Article III United States District Judge under the impeachment clause of the 
Con.stitution. Article II. Section 4 of the Constitution provides that the civil officers shall 
be removed from office only upon “Impeachment for, and Conviction of, Treason, 
Bribery or other high Crimes and Misdemeanors.” The charges in the articles against 
Judge Porteous do not rise to the constitutionally required level of “high Crimes and 
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Misdemeanors.” Because Article IV does not meet the rigorous constitutional standard 
for conviction and removal, it should be dismissed. 

SECOND AFFIRMATIVE DEFENSE TO ARTICLE IV 
Article IV is unconstitutionally vague. No reasonable person could know what 
specific charges are being leveled against Judge Porteous or what allegations rise to the 
level of “high Crimes and Misdemeanors” as required by the Constitution. In essence. 
Article IV alleges that Judge Porteous gave false answers on various forms that were 
presented in connection with the background investigation that was used to evaluate his 
appointment and confirmation as a United States District Judge, However, it is not clear 
whether Article IV contends that simply providing a single one of the alleged false 
statements is a “high Crime or Misdemeanor” or whether the “high Crime or 
Mi.sdemeanor” is based upon all of the acts alleged, i.e., several alleged false statements 
and other conduct alleged. Moreover, the nature of the questions on the forms that are 
the focus of this Article themselves add to the vagueness problem. 

As we set forth in the SECOND AFFIRMATIVE DEFENSE TO ARTICLE I, it 
is a fundamental principle of our law and the Constitution that a person has a right to 
know what specific charges ,hc is facing. Without such notice, no one can prepare the 
defense to which every person is entitled. The law and the Constitution also require that 
the charges provide adequate notice to jurors so they may know the basis for the vote 
they must make. Without a definite and specific identification of specific “high Crime 
and Misdemeanor” upon which the Article of Impeachment is grounded, a trial becomes 
a moving target for the accused. 
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Article IV Tails to provide the required definite and specific identification. As an 
article of impeachment, it is constitutionally defective and should be dismissed. 

THIRD AFFIRMATIVE DEFENSE TO ARTICLE IV 
For the reasons set forth in the THIRD AFFIRMATIVE DEFENSE TO 
ARTICLE !, Article IV is constitutionally defective because it charges multiple instances 
of alleged acts of making false statements in one article, which makes it impossible for 
the Senate to comply with the Constitutional mandate that any conviction be by the 
concurrence of the two-thirds of the members. Accordingly, Article IV should fail. 

FOURTH AFFIRMATIVE DEFENSE TO ARTICLE IV 
Article IV cannot support the conviction and removal of an Article III United 
States District Judge because the alleged conduct preceded Judge Porteous’ service as a 
United States District Judge. The constitutional impeachment mechanism provides a 
procedure to remove a judge for the commission of “high Crimes and Misdemeanors’" 
while in federal office. The impeachment precedents do not provide a single example of 
an Article of Impeachment that has ever been based upon conduct that allegedly occurred 
prior to the impeached officer’s entry into federal office. In contrast, the precedents 
suggest that while the House of Representatives may have investigated such allegations, 
that such conduct has never provided the basis for an impeachment and, significantly, the 
House has, on occasion, refused to take action because the allegations preceded the 
officer’s entry into federal service. Moreover, while Judge Porteous contends that any 
attempt to use A\rticle Ill’s “good behaviour” clause to lower the standard necessary to 
impeach a federal judge is unsupported by the Constitution’s impeachment clause, the 
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House has clearly applied that lower standard in returning the four Articles of 
Impeachment. To the extent that the House has relied on the “good behaviour” clause, 
that clause states that judges “shall hold their offices during good behaviour” and clearly 
relates to a judge’s conduct while in federal judicial office. Because the allegations of 
Article IV relate to a period prior to Judge Porteous taking the federal bench, Article IV 
must be dismissed. 
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3n tlCIje Senate of tfje Uniteb States; 

Sitting as a Court of Impeachment 

In RE: Impeachment OF O. Thomas Porteous,.1r., 

United States District Judge for the Eastern District of Louisiana 

REPLICATION OF THE HOUSE OF REPRESEN'I'ATIVES TO THE ANSWER 
OF G. THOMAS PORTEOUS, JR., TO THE ARTICLES OF IMPEACHMENT 

The House of Representatives, through its Managers and counsel, respectfully replies to 
the Answer to Artiele.s of Impeachment as follows: 

RESPONSE TO HIE PREAMBLE 

Judge Porteous in his Answer to the Articles of Impeachment, denies certain of the 
allegations and makes w'hat are primarily leehnical arguments as to the charging language that do 
iK)t address the factual substance of the allegations. However, it is in .iudge Porteous's Preamble 
thiit he sets forth his real defense and, without dcuying he eommitletl the conduct that is alleged 
in the Arlicles of Impeachment, insists that nevertheless he should not bo removed from Ol'liee. 

At several points in his Preamble. Judge Porteous notes that he was not criminally 
prosecuted by the Department ofJusliee, the implication being that the House and the Senate 
should abdicate llieir Constilutionally a.ssigned roles of deciding whether the conduct of a Federal 
judge rises to the level of a high crime or ini.sdemeanor and warrants the Judge'.s removal, and 
should instead defer to the Department of Justice on this issue. Judge Porteous maintains that 
impeachment and removal may only proceed upon conduct that resulted in a criminal 
pro.seciilion, no mailer how eorruirt the conduct at issue, or what rea.sons explain the 
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Department's doeision not to prosecute. Judge Portcous provides no support lor this contention 
because there is none - that is not what the Constitution provides. 

Indeed, the Senate has by its prior actions made it clear that the decision as to whether a 
Judge's conduct warrants his removal from Office is the Constitutional prerogative of the Senate 
- not the Department of Justice - and the existenee of a successful (or even an unsuccessful) 
criminal prosecution is irrelevant to the Senate's decision. The Senate has convicted and 
removed a Federal judge who was acquitted at a criminal trial (Judge Alcee Hastings). The 
Senate has also convicted a Federal judge for pcnsonal tlnancial misconduct (Judge 1 laixy 
Claiborne) while at the same time acquitting that same Judge of the Article that was based 
specifically on the fact of his criminal conviction.' Thus, Judge Porteous's repeated references to 
what the Department of Justice did or did not do adds nothing to the Senate's evaluation of the 
charges or the facts in this case.’ 

Further, according to Judge Porteous, prc-Fcdcral bench conduct cannot be the basis of 
Impeachment, even if that coinluct consisted of egregious corrupt activities that was beyond the 
reach ol criminal prosecution becau.se the .statute of limitations had run. and even if Judge 
Porteous fraudulently coticctiletl that conduct from the Senate anti the White House at the time 


'Judge Harry F. Claiborne was acquitted of Article III, charging that he "was found guilty 
by a twelve-person jury" of criminal violations of the tax code, and that "a judgement of 
conviction wa.s cnterctl against fhitn]." See "Impeachment of Harry B. Claiborne," H. Res. 47 1 , 
9dth Cong., 2d Sess. ( 1 9<S6) (Articles of Impeachment); I 2 Cong. Rcc. S 1 576 1 (daily ed. Oct. 9, 
1986) (acquitting him on Article III). 

’Moreover, the Department of Justice's investigation hardly vindicated Judge Porteous. 

To the contrary, the Department viewed Judge Porteous's misconduct as so significiint that it 
referred the matter to the Fifth Circuit for disciplinary review and ptttential impeachment, and set 
forth its findings in its referral letter. 
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of his noniinafion and contn malioii. There is nothing in (he Constitution to support this 
contention, and it tlies in the face of common sense. The Senate is entitled to conclude that 
Judge Portcous's prc-Fedcral bench conduct reveals him to have been a corrupt state judge with 
his hand out under the table to bail bondsmen and lawyers. Such conduct, which, as alleged in 
Articles 1 and II, continued into his I-cdcral bench tenure, demonstrates that he is not fit to be a 
Federal Judge. 

Finally, the notion that Judge Porteous is entitled to maintain a lifetime position of 
Federal judge that he obtained by acts that included making materially false statements to the 
United States Senate is untenable. Judge Porteous would turn the confirmation process into a 
sporting contest, in which, if he successfully were to conceal his corrupt background prior to the 
Senate vote and thereby obtain the position of a Federal judge, he is home free and the Senate 
cannot remove him. 


ARTICLE I 

The House of Representatives denies each and cveiy statement in the Answer to Article I 
that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The I louse of Representatives denies each and every allegation of this purported 
affirmative defense and further states that Article I sets forth an impeachable offense as defined 
in the Constitution of the United States. 
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SECOND AFFIRMA riVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affinnative defense, namely, that Article I is vague. To the contrary. Article 1 sets forth several 
precise and narrow factual assertions associated with Judge I’orteous's handling of a civil case 
(the l.iliebera litigation), including allegations that Judge Portcous "denied a motion to recuse 
himself from the case, despite the fact that he had a corrupt financial relationship with the law 
finn of Amato & Creely, P.C, which had entered the case to represent Liljcbcrg" and that while 
that case was pending. Judge Portcous ".solicited and accepted things of value from both Amato 
and his law partner Creely, including a payment of lliousands of dollar.s in cash," There is no 
vagueness whatsoever in these allegations. Article I's allegation that Judge Portcous deprived 
the public and the Court of Appeals of his "honest services" - a piirasc to which Judge Porteou.s 
raises a particular objection - couki not be more clear and free of ambiguity as used in this 
Article, and accurately describes Judge Porteous's dishonesty in handling a case, including his 
distortion of the factual rccoixl so that his ruling on the recusal motion was not capable of 
appellate review.’ 


'Judge Portcous treats Article I as if it alleges the criminal offense of "honest services 
fraud," in violation of Title 1<S, United States Code, Section 1.146, and that because the term 
"honest .service.s" has been challenged as vague in the criminal context, the term is likewise 
vague as used in Article 1. Despite Judge Porteous's suggestion to the contrary. Article 1 does not 
allege a violation of the "honest services" statute. Moreover, it could hardly be contended that 
proof that Judge Portcous acted dishonestly in the performance of his official duties does not go 
to the very heart of the Senate's determination of whether ho is fit to hold office. 

-4- 
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THIRD AFFIRMATIVB DEFENSE 

The I louse of Representatives dentes each and every allegation of the purported 
affirmative defense that Article I charges more than one offcnse. The plain reading of Article 1 is 
that Judge Porteous comniitlod misconduct in his handling of the Li Hebert! ease by means of a 
course of conduct involving his financial relationships with the attorneys in that case and his 
failure to disclose those relationships or take other appropriate judicial action. The separate acts 
set forth in Article 1 constitute part of a single unified scheme involving Judge Portcous's 
dishonesty in handling Liliehcri’ . Further, the charges in this Article are fully consistent with 
impeachment precedent.'' 


FOURTH AFFIRMATIVE DEFENSE 

The House of Representatives denies each and evciy allegation of this purported 
affirmative defense, which, in effect, seeks to suppress the voluntary stulcmcnts of a highly 
educated and experienced Federal judge, made under oath, before ttther Federal judges. Judge 
Porteous was provided a grant of immunity in connection with his Fi fill C’ircuit 1 learing 


■'The respective Articles of Impeachment against Judges Halsted L, Ritter, Harold 
Loudcrback, and Robert W. Archbald each set forth lengthy descriptions ol'judicial miscoiuluct 
arising from improper financial relationships between those judges and the private parties. Tlic.se 
consist of detailetl narration specifying numerous discrete act.s. Sec 'impeachment of Judge 
Halslcd L. Ritter," H Res. 422, 74tli Cong., 2d Sess. (March 2, 19.i6) and "Amendments to 
Articles of Impeachment Against I lalsted L. Ritter," H. Res. 47 1 , 74lh Cong., 2tl Sess. (March 
.JO, 1936), reprinted in "Impeachment, Selected Materials, House Comm, on the Judiciary," 
Comm. Print (1973) [hereinartcr "1973 Committee Priiif"] at IX.S-197 (H. Res 422), 198-202 (11. 
Res, 47 1 ); [“Articles of Irnpcaclimen! against Judge Robert W. Arclibakf'J, 11, Res. 622, 62(1 
Cong., 2d Scs.s (1912), 48 Cong Roe. (House) July 8, 1912 (8705-08), reprinted in 1973 
Committee Print at 176; and | "Articles of Impeachment against George W, English."] ("ong Roc. 
(House), Mar. 25, 1926 (6283-<S7), rcprinlcd in 1973 Committee Print at 162. 
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testimony, and the immunity order provided that his testimony from that proceeding could not be 
used against him in “any criminal case," Simply put, an impeachment trial is not a criminal 
case.’ Accordingly, there is simply no credible basis to argue that the Senate should not consider 
Judge Porteous's voluntary and immunized Fifth Circuit testimony. 

ANSWER TO ARTICLE 11 

The House of Representatives denies each and every statement in the Answer to Article 11 
that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMA'I'IVE DEFENSE 

■fhe House of Representatives denies each and every allegation of this purported affirmative 
defense and further states that Article II sets forth an impeachable offense as defined in the 
Constitution of the United States. 


'The Constitution makes it clear that impeachment was not considered by the Framers to 
be a criminal proceeding. It provides: "Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and di.squalifieation to hold and enjoy any Office of honor. 
Trust or Profit under the United State.s: but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, according to Law." LI.S. Const., Art. 3, 
cl. 7. See ahso, United States v. Nixon . 506 U.S. 224, 234 ( 1 993) ("There arc two additional 
reasons why the Judiciary, and the Supreme Court in particular, were not chosen to have any role 
in impeachments. First, the Framers recognized that most likely there would be two sets of 
proceedings for individuals who commit impeachable otTense.s-the impeachment trial and a 
separate criminal trial. In fact, the Constitution explicitly provides for two separate proceedings. 

. . . 'fhe Framers deliberately separated the two forums to avoid raising the specter of bias and to 
ensure independent judgments . . ."). 
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SKCOND AFFIRMATIVO DBFENSE 

The 1 louse of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that the Article is vague. To the contrary. Article 11 sets forth 
several precise and narrow factual assertions associated with .iudge I’orteous’s relationship with 
the Mareottes both prior to and subsequent to Judge Portcous taking the Federal bench. 

.Article II alleges with specificity the things of value given to Judge Portcous over time and 
identifies the judicial or other acts taken by Judge Portcous tor the benefit of the Mareottes and 
their business. 


THIRD AFFIRMATIVH DEFENSE 

The House of Representatives denies each and every allegation oflhis purported 
affirmative defense, namely, that the Article improperly eharge.s multiple offenses. The plain 
reading of Article II is that Judge Portcous engaged in a corrupt course of conduct whereby, over 
time, he solicited and accepted things of value from the Mareottes, and, in return, he took judicial 
acts or other acts while a judge to benefit the Mareottes and their business. 

FOURTH AFFIRMATIVE DEFENSE 

I'he House of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that Article 11 improperly charges pre-Federal bench conduct as a 
basis for impeachment. Firtst, Article II plainly alleges that Judge Porteous's eomipt rciationship 
with the Mareottes continued while he was a Federal Judge. Second, Judge Porteous's assertion 
that pre-Federal bench conduct may not form a ba.sis for impeachment finds no support in the 
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Constitution and is not supported by any other srrund legal or logical basis.'’ As a factual matter, 
it is especially appropriate for the Senate to consider Judge Portcous's prc-Fcdcral bench corrupt 
relationship with the Marcottes whore it was affirmatively concealed from the Senate in the 
confirmation process, where it involved conduct as a judicial officer directly bearing on whether 
he was fit to hold a Federal judicial office, and where that conduct, having now been exposed, 
brings disrepute and scandal to the Federal bench. 

ARTICLE III 

The House of Repre.senfativcs denies each and every statement in the Answer to Article 
III that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense and further states that Artieic 111 sets forth an impeachable offense as defined 
in the Constitution of the United States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense, which alleges in substance that the allegations in Article III are vague. To 
the contrary. Article 111 sets forth several specific allegations associated with Judge Portcous's 

“’As but one example, if the prc-Federal bench conduct consisted of treason, there could 
be no credible contention that such conduct would not provide a basis for impeachment. 
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conduct in his bankruptcy proceedings, 'riierc is no credible contcntioti that Judge I’ortcou.s 
cannot understand what ho is charged with in this Article, 

THIRD AI-FIRMATIVE DBI-'ENSE 

The House of Rcpre.sentatives denies each and every allegation of this purported 
affirmative defense, which alleges, in substance, that Article III charges more than one offense. 
The plain reading of Article III is that Judge Portcous committed misconduct in his bankruptcy 
proceeding by making a series of false statements and representations, and by incurring new debt 
in violation ol'a l-ederal Bankruptey Court order. This Artieic alleges a single unified fraud 
scheme, with the purpose of deceiving the bankruptcy court and creditors as to his assets and his 
financial affairs, so that Judge Portcous could enjoy undisclosed wealth and income for personal 
purposes including gambling. 

FOURTH AFFIRMATIVE DEFENSE 

'I'ho House of Representatives denies each and every allegation of this purported 
aftirmative defense, which, in effect, socks to suppre.ss the voliintai'y .statements of a highly 
educated and experienced Federal judge, made umicr oath, before other I 'edoral judges. Judge 
Portcous wa.s provided a grant of immunity in connection with his Fifth Circuit 1 learing 
testimony, effectively eliminating the possibility that any of that testimony could be u.sed against 
him in any criminal ease. An iinpeaehment trial is not a criminal ease. There is simply no 
credible basis to argue that the Senate should not consider Judge Portcous's voluntary and 
immunized Fifth Circuit testimony. 
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FIFTH AFFIRMATIVE DEFENSE 

The Flouse of RcprcsciitaCivcs tlcnics each and every allegation of this purported 
affirmative defense which does not take issue with the proposition that Judge Portcous 
cornmitted misconduct in a Federal judicial bankruptcy proceeding, but contends only that the 
acts as alleged do not warrant impeachment. First, this is not an affirmative defense. It is up to 
the Senate to decide whether the facts surrounding the bankruptcy warrant impeachment. 

Second, the Senate has in fact removed a judge for personal financial misconduct, and in 
1986 convicted Federal Judge HaiTy Claiborne and removed him from office for evading taxes. 
It is significant that the Senate did not convict Judge Claiborne for the crime of evading taxes. 
Rather, the Senate acquitted Judge Claiborne of the one Article that charged him with having 
committed and having been convicted of a crime. 

Third, what the Department of Justice may consider material for purposes of a criminal 
prosecution has nothing to do with what the Senate may deem to be material for purposes of 
determining whether Judge Portcous should bo removed from Office - an Office which requires 
that he oversee bankruptcy eases and administer and enforce the oath to tell the truth.’ 

ARTICLE IV 

The House of Representatives denies each and every statement in the Answer to 
Article iV that denies the acts, knowledge, intent or wrongful conduct charged against 
Respondent. 

’It should be noted that Judge Portcous has testified and cross-examined witnesses at the 
Fifth Circuit Hearing on the subject of bis bankruptcy, and Ibc House therefore posscs.ses 
evidence that was unavailable to the Department of Justice. 

-Id- 
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FIRST AFFIRMATIVE DEFENSE 

The House of Representatives ilcnies each and every allegation of this puiported 
affinnative defense and further states that Artiele IV sets forth an impeachable offense as defined 
in the Constitution of the United States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affinnative defense, which alleges the Article is vague. The allegation.s sets forth in Article IV 
are specific and precise. In fact. Judge Porteous‘.s description of the charge fairly characterizes 
the offense: “In essence. Article IV alleges that Judge Porteous gave false answers on various 
forms that were presented in connection with the background investigation . . . It i,s apparent, 
therefore, that Judge Porteous has a clear understanding of these allegations in Article IV, which 
specify the dates and circumstances when the statements were made, and the contents of the 
statements tliat are alleged to have been false. There is no credible contention that Article IV 
does not provide Judge Porteous specific notice as to what this Article alleges, 


THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affinnative defen, se. The allegations set forth in Article IV are specific and precise. They charge 
in substance that Judge Porteous made a series of false statements to conceal the fact of his 
improper and corrupt relationships with the Marcottes and with attorneys Crecly and Amato in 
order to procure the position of United States District Court Judge. Charging these four false 
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statements, all involving a single issue, in a .single Artieic is eonsistent with precedent.' 

FOURTH AFFIRMATIVE DEFENSE 

The House of Representatives denies each and cvciy allegation of this puiported 
affirmative defense, alleging that the Senate cannot impeach Judge I’orteous based on pre- 
Fedcral bench conduct. First, Judge Portcous’s assertion that prc-Fcderal bench conduct may not 
fonn a basis for impeachment is not supported by the Constitution. Notwithstanding Judge 
Porteous’s assertions to the contrary, the Constitution does not limit Congress from considering 
pre-Fcderal bench conduct in deciding whether to impeach, and there are compelling reasons for 
C'ongrcss to consider such conduct - especially where such conduct consists of making materially 
false statements to the Senate. The logic of Judge Portcous's position is that he cannot be 
removed by the Senate, even though the false statements he made to the Senate concealed 
dishonest behavior that goes to the core of his judicial qualifications and Illness to hold the 


'As but one example. Article III of the Articles of Impeachment against Judge Walter 
Nixon charged that he ciineealed material facts from the Federal Bureau of Investigation and the 
Department of Justice by making six, specified, false statements on April 1 8, 1 9X4 at an 
interview, and by making seven discrete faksc statements under oath to the Grand Jury. 
•'Impeachment of Walter L. Nixon, Jr.," H. Res. 87, lOlst Cong., 1st Scss. (1989) (Article 111). 
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Office of United States District Court Judge. The proposition that the Senate lacks power under 
these circumstances to remedy the wrong committed by Judge Porteous is simply untenable. 
Respectfully submitted. 


The United States House of Representatives 



Special Impeachment Counsel 


Managers of the House of Representatives; Adam B. Schiff, Bob Ooodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 

April 15,2010 
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Sn W\)t Senate of tfje States; 

Sitting as a Court of Impeachment 

In re: Impeachment of G. Thomas Porteous, Jr., 

United States District Judge for the Eastern District of Louisiana 

AMENDED 

REPLICATION OF THE HOUSE OF REPRESENTATIVES TO THE ANSWER 
OF G, THOMAS PORTEOUS, JR., TO THE ARTICLES OF IMPEACHMENT 

The House of Representatives, through its Managers and counsel, respectfully replies to 
the Answer to Articles of Impeachment as follows: 

RESPONSE TO THE PREAMBLE 

Judge Porteous in his Answer to the Articles of Impeachment, denies certain of the 
allegations and makes what are primarily technical arguments as to the charging language that do 
not address the factual substance of the allegations. However, it is in Judge Porteous's Preamble 
that he sots forth his real defense and, without denying he committed the conduct that is alleged 
in the Articles of Impeachment, insists that nevertheless lie should not be removed from Office, 

At several points in his Preamble, Judge I’orteous notes that he wa,s not criminally 
prosecuted by the Department of Justice, the implication being that the House and the Senate 
should abdicate their Constitutionally assigned roles of deciding whether the conduct of a Federal 
judge rises to the level ofa high crime or misdemeanor and wairants the Judge's removal, and 
should instead defer to the Department of Justice on this issue. Judge Porteous maintains that 
impeachment and removal may only proceed upon conduct tliat resulted in a criminal 
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prosecution, no matter how corrupt the conduct at issue, or what reasons explain the 
Department's decision not to prosecute. Judge Porteous provides no support for this contention 
because there is none - that is not what the Constitution provides. 

Indeed, the .Senate has by its prior actions made it clear that the decision as to whether a 
Judge’s conduct warrants his removal from Office is the Constitutional prerogative of the Senate 
-- not the Department of Justice - and the existence of a successful (or even an unsuccessful) 
criminal prosecution is irrelevant to the Senate’s decision. The Senate has convicted and 
removed a Federal judge who was acquitted at a criminal trial (Judge Alcee Hastings). The 
Senate has also convicted a Federal judge for personal financial misconduct (Judge Harry 
Claiborne) while at the same time acquitting that same Judge of the Article that was based 
specifically on the fact of his criminal conviction.' Thus, Judge Porteous’s repeated references to 
what the Department of Justice did or did not do adds nothing to the Senate’s evaluation of the 
charges or the facts in this ease.’ 

Further, according to Judge Porteous, prc-Fedcral bench conduct cannot be the basis of 
Impeachment, even if that conduct consisted of egregious corrupt activities that was beyond the 
reach of criminal prosecution because the statute of limitations had run, and even if Judge 


'Judge Harry E. Claiborne was acquitted of Article III, charging that he “was found guilty 
by a twelve-person jury” of criminal violations of the tax code, and that "a judgement of 
conviction was entered against [him]." See “Impeachment of Harry E. Claiborne,” H. Res. 471, 
99th Cong., 2d Scss. (1986) (Articles of Impeachment); 132 Cong. Rcc. SI 5761 (daily ed. Oct. 9, 
1986) (acquitting him on Article 111). 

’Moreover, the Department of Justice’s investigation hardly vindicated Judge Porteous. 
fo the contrary, the Department viewed Judge Porteous’s misconduct as so significant that it 
referred the matter to the Fifth Circuit tor disciplinary review and potential impeachment, and set 
forth its findings in its rcfcn'al letter. 
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Porteous fraudulently concealed that conduct from the Senate and the White I louse at the time 
of his nomination and confimiation. There is nothing in the Constitution to support this 
contention, and it flies in the face of common sense. The Senate is entitled to conclude that 
Judge Porteous’s prc-Fedcral bench conduct reveals him to have been a coiTupt state judge with 
his hand out under the table to bail bondsmen and lawyers. Such conduct, which, as alleged in 
Articles I and II, continued into his Federal bench tenure, demonstrates that he is not fit to be a 
Federal judge. 

Finally, the notion that Judge Porteous is entitled to maintain a lifetime position of 
Federal judge that he obtained by acts that included making materially false statements to the 
United States Senate is untenable. Judge Porteous would turn the confimiation process into a 
sporting contest, in which, if he successfully were to conceal his corrupt background prior to the 
Senate vote and thereby obtain the position of a Federal judge, he is homo free and the Senate 
cannot remove him. 


ARTICLE 1 

The House of Representatives denies each and every statement in the Answer to Article I 
that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense and further states that Article I sets forth an impeachable offense as defined 
in the Constitution of the United States. 
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SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that Article i is vague. To the contrary. Article I sets forth several 
precise and nan'ow factual assertions associated with Judge Portcous’s handling of a civil case 
(the Lilieberg litigation), including allegations that Judge Portcous "denied a motion to recuse 
himself from the case, despite the fact that he had a corrupt financial relationship with the law 
firm of Amato & Creely, P.C. which had entered the case to represent Liljeberg” and that while 
that case was pending. Judge Porteous "solicited and accepted things of value from both Amato 
and his law partner Creely, including a payment of thousands of dollars in cash.” There is no 
vagueness whatsoever in these allegations. Article Fs allegation that Judge Portcous deprived 
the public and the Court of Appeals of his "honest services” - a phrase to which Judge Porteous 
raises a particular objection - could not be more clear and free of ambiguity as used in this 
Article, and accurately describes Judge Porteous's dishonesty in handling a case, including his 
distortion of the factual record so that his ruling on the recusal motion was not capable of 
appellate review.-’ 


’Judge Portcou.s treats Article 1 as if it alleges the criminal offense of "honest services 
fraud," in violation of Title 1 8, United States Code, Section 1 346, and that because the term 
"honest services” has been challenged as vague in the criminal context, the fen-n is likewise 
vague as used in Article I. Despite Judge Portcous’s suggestion to the contrary, Article 1 does not 
allege a violation of the “honest services” statute. Moreover, it could hardly be contended that 
proof that Judge Porteous acted dishonestly in the performance of his official duties does not go 
to the very heart ofthe Senate's detennination of whether he is fit to hold office. 
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THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of the purported 
affimiative defense that Article I charges more than one offense. The plain reading of Article I is 
that Judge Porteous committed misconduct in his handling of the Lilieberg case by means of a 
course of conduct involving his financial relationships with the attorneys in that case and his 
failure to disclose those relationships or take other appropriate judicial action. The separate acts 
set forth in Article I constitute part of a single unified scheme involving Judge Portcous's 
dishonesty in handling Liliebere . Further, the charges in this Article are fully consistent with 
impeachment precedent.'’ 


FOURTH AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affimiative defense, which, in effect, seeks to suppress the statements of a highly educated and 
experienced Federal judge, made under oath, before other Federal judges. Judge Porteous was 
provided a grant of immunity in connection with his Filth Circuit Hearing testimony, and the 


'The respective Articles of Impeachment against Judges Halsted L. Ritter, Harold 
Louderback, and Robert W. Archbald each set forth lengthy descriptions of judicial misconduct 
arising from improper financial relationships between those judges and the private parties. These 
consist of detailed narration specifying numerous discrete acts. See “Impeachment of Judge 
Halsted L. Ritter," H Res. 422, 74th Cong., 2d Scss. (March 2, 1936) and "Amendments to 
Articles of Impeachment Against Halsted L, Ritter,” H. Res. 471, 74th Cong., 2d Scss. (March 
30, 1936), reprinted in "Impeachment, Selected Materials, House Comm, on the Judiciary,” 
Comm. Print (1973) [hereinafter "1973 Committee Print”] at 188-197 (H. Res 422), 198-202 (H. 
Res. 47 1 ); ["Articles of Impeachment against Judge Robert W. Arehbald”], H. Res, 622, 62d 
Cong., 2d Sess (1912), 48 Cong Rec. (House) July 8, 1912 (8705-08), reprinted in 1973 
Committee Print at 176; and [“Articles of Impeachment against George W, English,”] Cong Rec. 
(House), Mar. 25, 1926 (6283-87). reprinted in 1973 Committee Print at 162. 
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immunity order provided that liis testimony from that proceeding could not be used against him 
in “any criminal case.” Simply put, an impeachment trial is not a criminal case.' Accordingly, 
there is simply no credible basis to argue that the Senate should not consider Judge Portcous’s 
immunized Fifth Circuit testimony. 

ANSWER TO ARTICLE II 

The House of Representatives denies each and every statement in the Answer to Article 11 
that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported affirmative 
defense and further states that Article II sets forth an impeachable offense as defined in the 
Constitution of the United States. 


'The Constitution makes it clear that impeachment was not considered by the Framers to 
bo a criminal proceeding. It provides: “Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualification to hold and enjoy any Office of honor, 
Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, according to Law.” U.S. Const,, Art. 3, 
cl. 7. Sec also. United Slates v. Nixon . 506 U.S, 224, 234 (1993) ("There are two additional 
reasons why the Judiciary, and the Supreme Court in particular, were not chosen to have any role 
in impeachments. First, the Framers recognized that most likely there would be two sets of 
proceedings for individuals who commit impeachable offenses-the impeachment trial and a 
separate criminal trial. In fact, the Constitution explicitly provides for two separate proceedings. 

. . . Tlie Framers deliberately separated the two tbrums to avoid raising the specter of bias and to 
ensure independent judgments . . .”). 
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SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that the Article is vague. To the contrary. Article II sets forth 
several precise and naiTOW factual assertions associated with .ludgo Portcous’s relationship with 
the Marcottes - both prior to and subsequent to Judge Porteous taking the Federal bench. 

Article 11 alleges with specificity the things of value given to Judge Porteous over time and 
identifies the judicial or other acts taken by Judge Porteous for the benefit of the Marcottes and 
their business. 


THIRD AFFIRM.ATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that the Article improperly charges multiple offenses. The plain 
reading of Article 11 is that Judge Porteous engaged in a con'upt course of conduct whereby, over 
time, ho solicited and accepted things of value from the Marcottes, and, in return, lie took judicial 
acts or other acts while a judge to benefit the Marcottes and their business. 

FOURTH AFFIRMATIVE DEFENSE 

The 1 louse of Representatives denies each and every allegation of this purported 
affirmative defense, namely, that Article II improperly charges pre-Fedcral bench conduct as a 
basis for impeachment. First, Article 11 plainly alleges that Judge Porteous's corrupt relationship 
with the Marcottes continued while he w'as a Federal Judge. Second, Judge Porteous's assertion 
that pre-Fcdcral bench conduct may not form a basis tor impeachment finds no support in the 
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Constitution and is not supported by any other sound legal or logical basis;' As a factual matter, 
it is especially appropriate for the Senate to consider Judge Portcous’s prc-Federal bench corrupt 
relationship with the Marcottes where it was affimiativcly concealed from the Senate in the 
confinnation process, where it involved conduct as a judicial officer directly bearing on whether 
he was fit to hold a Federal judicial office, and where that conduct, having now been exposed, 
brings disrepute and scandal to the Federal bench. 

ARTICLE III 

The House of Representatives denies each and every statement in the Answer to Article 
111 that denies the acts, knowledge, intent or wrongful conduct charged against Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this puiporteci 
affirmative defense and further states that Article 111 sets forth an impeachable olTcnsc as defined 
in the Constitution of the United States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Rcpre.scntatives denies each and every allegation of this purported 
affirmative defense, which alleges in substance that the allegations in Article 111 arc vague. To 
the contrary. Article 111 sets forth several specific allegations associated with Judge Porteous's 

".As but one example, ifthe pre-Fcderal bench conduct consisted of treason, there could 
be no credible contention that such conduct would not provide a basis for impeachment. 

- 8 - 
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conduct in his bankruptcy proceedings. There is no credible contention that Judge Porteous 
cannot understand wliat he is charged with in this Article. 

THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affimiative defense, which alleges, in substance, that Article 111 charges more than one offense. 
The plain reading of Article 111 is that Judge Porteous committed misconduct in his bankruptcy 
proceeding by making a series of false statements and representations, and by incurring new debt 
in violation of a Federal Bankruptcy Court order. This Article alleges a single uni fied fraud 
scheme, with the purpose of deceiving the bankruptcy court and creditors as to his assets and his 
financial affairs, so that Judge Porteous could enjoy undisclosed wealth and income for personal 
purposes including gambling. 

FOURTH AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense, which, in effect, seeks to suppress the statements of a highly educated and 
experienced Federal judge, made under oath, before other Federal judges. Judge Porteous was 
provided a grant of immunity in connection with his Fifth Circuit Hearing testimony, effectively 
eliminating the possibility that any of that testimony could be used against him in any criminal 
case. An impeachment trial is not a criminal ease. There is simply no credible basis to argue that 
the Senate should not consider Judge Porteous \s immunized Fifth Circuit testimony. 
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FIFTH AFFIRN4ATIVE DEFENSE 

The House of Representatives denies each and every allegation of this piuported 
affirmative defense - wliich docs not take issue with the proposition that Judge Porteous 
committed misconduct in a Federal judicial bankruptcy proceeding, but contends only that the 
acts as alleged do not warrant impeachment. First, this is not an affinnative defense. It is up to 
the Senate to decide whether the facts surrounding the bankruptcy warrant impeachment. 

Second, the Senate has in fact removed a judge for personal financial misconduct, and in 
1 986 convicted Federal Judge Harry Claiborne and removed him from office for evading taxes. 
It is significant that the Senate did not convict Judge Claiborne for the crime of evading taxes. 
Rather, the Senate acquitted Judge Claiborne of the one Article that charged him with having 
committed and having been convicted of a crime. 

Third, what the Department of Justice may consider material for purposes of a criminal 
prosecution has nothing to do with what the Senate may deem to be material for purposes of 
determining whether Judge Porteous should be removed from Office - an Office which requires 
that he oversee bankruptcy cases and administer and enforce the oath to fell the truth.’ 

ARTICLE IV 

rhe Mouse of Representatives denies each and every statement in the Answer to 
Article IV that denies the acts, knowledge, intent or wrongful conduct charged against 
Respondent. 

It should be noted that Judge Porteous has testified and cross-examined witnesses at the 
Fifth Circuit Hearing on the subject of his bankruptcy, and the House therefore possesses 
evidence that was unavailable to the Department of Justice. 

- 10 - 
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FIRST AFFIRMATIVE DF,FENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense and further states that Article IV sets forth an impeachable offense as defined 
in the Constitution of the United States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this putported 
affirmative defense, which alleges the Article is vague. The allegations sets forth in Article iV 
are specific and precise. In fact, Judge Porteous’s description of the charge fairly characterizes 
the offense: “In essence. Article IV alleges that Judge Porteous gave false answers on various 
forms that were presented in connection with the background investigation . . . ." It is apparent, 
therefore, that Judge Porteous has a clear undcr.standing of these allegations in Article IV, which 
specify the dates and circumstances when the statements were made, and the contents of the 
statements that arc alleged to liave been false. There is no credible contention that the Article IV 
does not provide Judge Porteous specific notice as to what this Article alleges. 


THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies each and every allegation of this purported 
affirmative defense. The allegation sets forth in Article IV are specific and precise. They charge 
in substance that Judge Porteous made a scries of false statements to conceal the fact of his 
improper and coiTupt relationships with the Marcottes and with attorneys Creely and Amato in 
order to procure the position of United States District Court Judge. Charging these four false 
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statements, all involving a single issue, in a single Article is consistent with precedent.* 

FOURTH AFFIRMATIVE DEFENSE 

The I louse of Representatives denies each and every allegation of this purported 
affirmative defense, alleging that the Senate cannot impeach Judge Porteous based on pre- 
Fcderal bench conduct. First, Judge Porteous’s assertion that pre-Federal bench conduct may not 
form a basis for impeachment is not supported by the Constitution. Notwithstanding Judge 
Porteous’s assertions to the contrary, the Constitution does not limit Congress from considering 
pre-Federal bench conduct in deciding whether to impeach, and there are compelling reasons for 
Congress to consider such conduct - especially where such conduct consists of making materially 
false statements to the Senate, The logic of Judge Porteous’s position is that he cannot be 
removed by the Senate, even though the false statements he made to the Senate concealed 
dishonest behavior that goes to the core of his judicial qualifications and fitness to hold the 


'’As but one example, Article III of the Articles of Impeachment against Judge Waiter 
Nixon charged that he concealed material facts from the Federal Bureau of Investigation and the 
Department of Justice by making six, specified, false statements on April 18, 1984 at an 
interview, and by making seven discrete false statements under oath to the Grand Jury. 
"Impeachment of Walter L. Nixon, Jr.,” H. Res. 87, 101st Cong., 1st Sess. (1989) (Article ill). 
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(Office of United Stales District Court Judge. The proposition that the Senate lacks power under 
these circumstances to remedy the wrong committed by Judge Porleous is simply untenable. 
Respectfully submitted, 


The United Stati;s House of REPRitSENTAi ivtts 



Adam Schiff, Manager Bob Goodlatte, Manager 




Alan I. Baron 

Special Impeachment Counsel 


Managers ofthe House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoo Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 

April 22,2010 
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lanitEil States Senate 

WASHINGTON, DC 20510 

April 13,2010 
At 4:00 p.m. 

SR-301, Russell Senate Office Building 

ORGANIZATIONAL MEETING OF THE 

Impeachment Trial Committee on the Articles of Impeachment Against 
Judge G. Thomas Porteous, Jr. of the Eastern District of Louisiana 

AGENDA 

1 . Opening Remarks by the Chairman and Vice Chairman 

2. Overview of the Role of the Committee by Senate Legal Counsel Morgan Frankel 

3. Committee Delegation of Authority to the Chairman and Vice Chairman 

4. Committee Consideration of Rules and Procedures 

5. Discussion of Timeframe for the activities of the Committee 

6. Adjournment at the Call of the Chairman 
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THE ARTICLES AGAINST 
JUDGE G. THOMAS PORTEOUS, JR. 
ORGANIZATIONAL MEETING 


TUESDAY, APRIL 13, 2010 

United States Senate, 

Impeachment Trial Committee, 

Washington, D.C. 

The committee met, pursuant to notice, at 4:09 p.m., in Room 
SR-301, Russell Senate Office Building, Hon. Claire McCaskill, 
Chairman of the committee, presiding. 

Present: Senators McCaskill, Klobuchar, Whitehouse, Udall, Sha- 
heen, Kaufman, Hatch, DeMint, Barrasso, Wicker, Johanns, and 
Risch. 


OPENING STATEMENT OF CHAIRMAN McCASKILL 

Chairman McCaskill. The committee will come to order. I want 
to say good afternoon to everyone and welcome the members of the 
Committee, welcome my colleagues to this organizational meeting 
of the Senate Impeachment Trial Committee on the Articles of Im- 
peachment Against Judge G. Thomas Porteous, Jr., of the Eastern 
District of Louisiana. 

On March 17, 2010, the Committee agreed to S. Res. 457, which 
provides for the issuance of a summons and for related procedures 
concerning the Articles of Impeachment against Judge Porteous. 
That summons was served by the Sergeant at Arms, and on April 
7, 2010, Judge Porteous filed his answer with the Senate. 

The Senate also agreed to S. Res. 458, which provides for the ap- 
pointment of a Committee to receive and to report evidence with 
respect to the Articles of Impeachment against Judge Porteous. As 
a Committee, we recognize the seriousness of our work to prepare 
the Senate for an impeachment trial. Article 1, Section 3 of our 
Constitution establishes that the Senate shall have the sole power 
to try all impeachments. It is one of our most sacred responsibil- 
ities, appearing in the section of the Constitution that establishes 
the Senate as a body. It is the first and most substantial check that 
the Founders provided to the legislative branch to balance the 
other branches. We intend to proceed fairly, yet expeditiously, to 
gather the necessary evidence and present a neutral report to the 
full Senate and allow the body to make an independent decision 
based on the facts and evidence as presented. 

This is an organizational meeting and I will have a number of 
motions that we will have a chance to discuss, but at this point in 
time, I would turn over to the Vice Chairman, Senator Hatch. I 

( 1 ) 
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want to say first, for the record, how fateful I am that he is serv- 
ing on this Committee because I believe he is, in fact, the only 
member of this Committee that has been involved in other im- 
peachment trials, and I think as a member of this same Com- 
mittee, and I think it is very important that we have his experience 
and expertise as we begin our work on this obviously very impor- 
tant responsibility. 

So thank you. Senator Hatch, and I would turn the meeting over 
to you for any opening remarks you would like to make, and then 
if any of the other members of the Committee would like to make 
any opening remarks. 

OPENING STATEMENT OF VICE CHAIRMAN HATCH 

Vice Chairman Hatch. Well, thank you. Madam Chairman. A 
common feature of our system of government is what we call 
checks and balances. Legislation requires the President’s signature. 
Nominations require Senate consent. In fact, the Constitution uses 
the word “sole” only twice. It gives the House of Representatives 
the sole power of impeachment and it gives the Senate the sole 
power of trying impeachments. 

That is what brings us together today, the grave and the solitary 
task of beginning the trial process regarding the impeachment of 
U.S. District Judge G. Thomas Porteous, Jr. That task is the Sen- 
ate’s alone and we must proceed with the utmost seriousness and 
dedication to fairness. A majority of public officials impeached in 
American history have been judges, and a majority of those have 
been convicted by the Senate and removed from office. Judicial 
independence is a hallmark of our judicial system and the reason 
why the Constitution does not set a time limit for judicial service. 

I have served on the Senate Judiciary Committee for 34 years — 
nearly 34 years — and chaired it for eight of those years. Three of 
my colleagues on this Committee serve on the Judiciary Com- 
mittee, as well. That Committee has the positive task of evaluating 
nominees for appointment to the judiciary. This Committee, in con- 
trast, has the negative task of assisting the Senate in evaluating 
whether to remove a judge from the judiciary. That is, thankfully, 
a very rare situation in our country, but it is crucial to maintain 
the public trust. 

I look forward to working with you. Senator McCaskill, and the 
other members of the Committee in the weeks and months ahead. 
This is not an easy process that we have to really be diligent with. 
Technology will allow this Committee process to be more accessible 
and transparent than when it was last used more than 20 years 
ago, and so the American people will be better able to understand 
what their elected representatives are doing. 

I am grateful for your diligence and for your willingness to allow 
me to make these opening remarks and I look forward to serving 
with you very, very much. 

Chairman McCaskill. Thank you. Senator Hatch. 

Do any other members wish to make any opening comments? 

[No response.] 

All right. Thank you. At this time, I would like to turn to Morgan 
Frankel, the Senate Legal Counsel, to provide an overview of the 
role of the Committee. 
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Mr. Frankel. Thank you, Madam Chairman and members of the 
Committee. The idea of having the Impeachment Trial Committee 
originated in the Senate’s rules in 1935. It was first used in 1986 
and used three times with three Federal judges who had been im- 
peached in the 1980s. 

The idea arose from experience in the early part of the 20th cen- 
tury in which all trial proceedings in impeachment trials were con- 
ducted solely on the Senate floor, occupying a great deal of time of 
the Senate’s business on the floor and often involving spotty or lim- 
ited attendance by members. 

The Senate, after a couple of impeachment trials along those 
lines, determined that it would be better to have the option of ap- 
pointing a Committee of members who would create the evi- 
dentiary record and receive the evidence in order to certify a record 
for the Senate’s consideration. The Senate then could hear any wit- 
nesses itself it wanted to, could study the record, which now can 
include videotaped hearings as well as transcripts, and hear final 
argument and deliberate and vote on the Articles of Impeachment 
based on a record that a group of Senators had dutifully attended 
to. And it would be better to have a small group who intensely par- 
ticipated and followed the entire proceedings and were able to put 
these proceedings in context and direct other members to parts of 
the record, if you will, that were especially important than to have 
everything happen on the floor without that kind of attention to 
the specifics. 

The Committee has four principal functions as part of that role. 
The first is to conduct necessary pretrial proceedings to get the 
case to be ready to be tried in hearings before the Committee. 

The second is to conduct the hearings themselves, which serve as 
the evidentiary process of the trial, and to create the record. 

The third is to file a neutral report with the Senate, which con- 
sists of a certification of the evidence, the testimony that was heard 
and the documents that were admitted into evidence, and to, in the 
last couple of trials, accompany that with a neutral statement, a 
neutral report, that summarizes the uncontested facts and the evi- 
dence on the contested facts with references to the record to help 
all members understand and digest the evidence. The Committee 
does not make any findings or recommendations as a Committee. 
Its sole job is to create a fair and fiill record for the use of the Sen- 
ate. 

The final task, though, that has developed is when the matter 
does get to the full Senate, inevitably, members look to members 
of this Committee to guide them through the evidence, and help 
them understand the arguments and the issues. But members of 
the Committee do that individually according to their own views, 
not as members of the Committee. 

The first task will be to develop the pretrial proceedings nec- 
essary to get the case ready to be heard by the Committee. Usually, 
administrative matters are handled by the Chair and Vice Chair, 
who will spend the most time on pretrial issues, working with the 
representatives of the parties. Usually matters needing resolution, 
such as motions on important pretrial matters, would be reserved 
to the entire Committee to make decisions on. 
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The kinds of issues that will potentially arise are, first, requests 
for some kind of pretrial discovery. There have been some pro- 
ceedings previously that have created some opportunities for dis- 
covery, but there may be more discovery requested, including the 
possibility of depositions. There may be a process of trying to get 
the parties to stipulate to various uncontested facts or to authen- 
tication and admissibility of documents to streamline the trial. 
That has been successful in the past. 

The parties may each offer a series of pretrial motions. The 
Judge may file some — has indicated that he may file some — mo- 
tions to dismiss various of the Articles of Impeachment on purely 
legal grounds. The Committee will need to decide how to handle 
those. 

And the parties may, as well, have a number of pretrial motions 
for the parts of the trial, some or all, that will go forward. These 
could include issues about the use and admissibility of the prior 
evidence that has been created in the judicial forum and in the 
House forum and in Grand Jury investigations, potentially motions 
in limine, meaning motions to exclude various kinds of evidence 
from the trial, and requests for immunity orders. A number of the 
witnesses who may be called may assert a Fifth Amendment right, 
as they have done in prior proceedings, and need to be immunized 
by this Committee’s motion, which is taken down to the Federal 
District Court to obtain a use immunity order, after hearing from 
the Department of Justice. 

And then ultimately, the Committee receives pretrial submis- 
sions from the parties describing the witnesses, a proffer of their 
evidence, the exhibits they want to use, how much trial time they 
estimate needing, and the Committee issues a pretrial order to 
structure the proceedings. 

The next phase is the trial itself. Typically, Impeachment Trial 
Committees have operated only with a natural quorum, that is, 
seven out of 12 members. Often, all 12 members have been present 
to hear almost all of the testimony. 

The job of the Committee is not to investigate the matter. The 
House is presenting the case. The Judge is defending the case. The 
Committee sits as a judge and a jury to create a fair record. That 
means that the predominant questioning, the direct examination 
and cross examination, is performed by the parties of each others’ 
witnesses. Senators then typically have had the opportunity to ask 
follow-up questions to clarify areas of confusion or areas that were 
not fully developed. But the principal task of questioning is left to 
the two adversary parties. 

The Committee will be called upon— likely first through the 
Chair — to rule on various motions that may arise in the course of 
the trial itself. But typically the Senate has not adopted formal 
rules of evidence. It has not adopted the Federal Rules. And it has 
instead been guided by reliability, fairness, and wholeness. Because 
the Committee is receiving evidence on behalf of the entire Senate, 
the Committee has — prior Impeachment Committees have — 
thought it best to include as inclusive a record as possible, to leave 
it to individual members to assign whatever weight they chose to 
various forms of evidence rather than to rely strictly on rules of 
evidence and hearsay exceptions and all the like. 
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At the end of the trial, the parties typically file post-trial briefs, 
where they provide their own summary of the case. There is a time 
provided for the Committee then to submit its neutral report so 
that all of those materials can go to members in anticipation of 
their action on it, so that they have time to study the record. 

And the Senate hears — if it has no interest in hearing any of the 
witnesses again, or any different witnesses who weren’t called, on 
the floor — the Senate typically then schedules oral argument by the 
representatives of both parties to argue a closing, if you will, of the 
case. The Senate then retires in closed session to deliberate. Under 
the rules, all Committee deliberations and Senate deliberations 
must be held in closed session. The analogy is to a jury delibera- 
tion. 

Then the Senate returns to open session to vote on each of the 
Articles of Impeachment separately, and there are four Articles in 
this case. 

That is my quick run-through on the duties of the Committee. 

Chairman McCaskill. Thank you very much, Mr. Frankel. 

Does anyone have questions for Senate Counsel at this point? 

[No response.] 

All right. Thank you so much. We will rely on your experience 
and your expertise as we move forward with this matter. 

I have circulated 

Vice Chairman Hatch. Madam Chairman, can I just say that 
was an excellent presentation and I appreciate it very much. I am 
sure all of us do. 

Mr. Frankel. Thank you, Senator. 

Chairman McCaskill [continuing]. Thank you, Mr. Frankel. 

I have circulated two motions for consideration by the Com- 
mittee. These rules were developed by my staff and Senator 
Hatch’s staff based on discussions with Senate Legal Counsel, the 
Congressional Research Service, and their own research into the 
rules of the three Impeachment Trial Committees that preceded 
this Committee. 

The first motion provides for the delegation of authority to the 
Chairman and Vice Chairman for the operation and administration 
of the Committee. Without a delegation of authority, it would be 
necessary to call a meeting for every administrative decision mov- 
ing forward, including staffing, discovery, conferences with the par- 
ties, and other administrative functions. 

Are there any questions about the need for a rule considering 
how we move forward with the administrative decisions? Does any 
member so move? 

Senator Shaheen. I so move. 

Senator Risch. I move. 

Chairman McCaskill. Senator Shaheen has moved, with a sec- 
ond by Senator Risch. Is there any discussion as to this motion, ei- 
ther opposed or in favor? 

[No response.] 

All right. Seeing no discussion, all those in favor, say aye. 

[Chorus of ayes.] 

Opposed, nay. 

[No response.] 

The ayes have it, and the motion is agreed to. 
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The second motion codifies what has been the past practice of the 
Impeachment Trial Committees. It provides that, given the unique- 
ness of these proceedings, a natural quorum of seven members will 
be required to receive sworn testimony or take evidence. Does any 
member so move? 

Senator JOHANNS. I do. 

Senator Klobuchar. I so move. 

Chairman McCaskill. Senator Johanns has moved. Senator Klo- 
buchar has seconded. Do you have the motion, Senator Johanns? 
Would you mind reading that aloud? I think this is an important 
motion for us all to hear, because I know what scheduling is like 
around this building. 

Senator JOHAffNS. Yes. Thank you. I will read the motion. The 
motion is, I move that a natural quorum of seven members shall 
be required for the Committee to receive sworn testimony or take 
evidence. So moved. 

Chairman McCaskill. Is there any discussion on this motion? 

Senator Shaheen. Yes. 

Chairman McCaskill. Senator Shaheen. 

Senator Shaheen. Can somebody explain to me what a natural 
quorum is compared to a regular quorum? 

Chairman McCaskill. I think maybe, Mr. Frankel, you can ex- 
plain. 

Mr. Frankel. A natural quorum means an actual majority, what 
most regular people would consider a quorum. Under the Senate’s 
rules for committees, committees may reduce their quorum for 
hearing witnesses to as few as one member while retaining a 
quorum. But a natural quorum means a majority of members actu- 
ally being present at all times. 

Senator Shaheen. Thank you. 

Chairman McCaskill. Yes, Senator Risch? 

Senator Risen. I have a question. You made reference to the fact 
of what has been going on around here. It is very difficult for peo- 
ple to make time for these things because we all have critical 
things going on. It seems to me we are going to have a floating 
quorum anyway. That is, I doubt the seven people that make up 
the quorum are going to be the same seven all the time, so all of 
us are going to have to rely on the record that is made as we re- 
view the record and then make our decision. So from a purely prac- 
tical standpoint, it seems to me that it might be appropriate to re- 
duce that maybe down to five or something like that. 

I mean, there is no appeal from this. I mean, we have the con- 
stitutional authority to do this. We have to be very careful when 
we do it. But having said all that, I don’t think — I would hate to 
see the proceedings disrupted because, okay, we were supposed to 
have seven and we only have six. It would just seem to me that 
if we reduced it some, it might be more helpful, because it is impor- 
tant, also, that we get through this quickly for everyone’s benefit. 
For the defendant’s benefit, for the benefit of the Senate, for the 
benefit of the A m erican people, it is important that we get through 
this. So it seems to me that it would be more expeditious to reduce 
that a little bit. 

I am open — I don’t feel that strongly about it— — 

Chairman McCaskill. Well, let me 
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Senator Risen [continuing] But it just seems to me that we want 
to do this as expeditiously as possible. 

Chairman McCaskill [continuing]. Let me respond to that. I un- 
derstand the sentiments, believe me. In fact, as time has gone on, 
when I initially was told that I was ^ven this responsibility, my 
first reaction was, this vsdll be interesting. I am looking forward to 
this. And then I felt a little bit like, after I presided for about three 
hours over the Senate, I figured out why one of the new kids 
maybe got this, because it is going to take a lot of time. So I under- 
stand the sentiment. 

Having said that, we have looked — and I certainly look forward 
to Senator Hatch weighing in on this — we have looked at the pre- 
vious proceedings and what has passed muster — and this is a rel- 
atively new — ^this has only been done a handful of times before. Be- 
fore that, as you heard Mr. Frankel say, the entire Senate sat for 
all of the hearing of the evidence. 

It seems to me that since this is what has been done before, I 
certainly am comfortable with a quorum of seven, but I do agree 
perhaps that we need to look at organizing this in a fashion so that 
we can ask members and maybe help coordinate when members 
can be here so we don’t get in a situation where all of a sudden 
someone leaves and we only have six and we have to suspend testi- 
mony. In other words, ahead of time saying, please sign up, like we 
have to sign up for presiding time, that you will be at the hearing 
for this hour or for these two hours, and in that way, we can main- 
tain the seven that we need. 

That is my reaction, but certainly I defer to Senator Hatch if you 
have any sentiment about the proposal that we could conceivably 
go forward with less than seven as a quorum on this matter. 

Vice Chairman Hatch. Well, let us see how it works. I don’t 
think we should go with less than a natural quorum if we can. This 
is one of the most important constitutional duties that we might 
have in our whole Senate service, so it is incumbent upon each of 
us to try and be here. And I agree with the Chairman in this re- 
gard, I think. And keep in mind, we don’t want to give any excuses 
for anybody upset with our final decisions in these matters, or at 
least what we finally do in presenting this to the Senate. So I think 
it is pretty incumbent that we should probably have a natural 
quorum. 

Senator RiSCH. Madam Chairman. 

Senator Whitehouse. Madam Chair. 

Senator Risen. Could I respond just briefly? 

Chairman McCaskill. [Nodding head.] 

Senator RisCH. First of all, I will yield to the Chairman and Vice 
Chairman on this. You guys are the ones that are running this 
train, so I will certainly yield to that. But I am certain there was 
a reason originally they went from the full Senate down to a Com- 
mittee, and that was in 1935. And I could be wrong, but I think 
the workload around here has probably increased a little bit since 
1935. But in any event, you guys are going to have to make this 
fly, so I will certainly yield to the Chairman and Vice Chairman 
on the issue. 

Vice Chairman Hatch. Well, Madam Chairman, we are going to 
have to, of course, work with the leadership to make sure that they 
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understand that this work is important, too, because we are going 
to have to be able to have the time to do this. So I think both you 
and I and everybody on this on this Committee ought to do every- 
thing we can to ma& sure that the Senate procedures acknowledge 
and accommodate this type of proceeding. 

Chairman McCaskill. And Senator — let me go to you. Senator 
Whitehouse. Do you have 

Senator Whitehouse. I was curious whether we have any esti- 
mation at this point of the number of hearing hours or days that 
are expected. I understand that previous such proceedings have fol- 
lowed a full criminal trial and prosecution. This is a little bit more 
ab initio, and I don’t know what the Committee staff has done by 
way of trying to estimate the number of witnesses, amount of testi- 
mony, and the extent to which this will require our time. 

Chairman McCaskill [continuing]. Well, a couple of things. 
First, it is hard for us to do any kind of meaningful estimate at 
this juncture. There is no Committee staff, and that is one of the 
reasons this meeting was important, because we need to — I am not 
anxious to bring on a phalanx of lawyers for this, but I do think 
we are going to have to have a little bit of help along with some 
clerks to help with some of the research and writing, because we 
are going to have matters of law that we are going to have to get 
briefed and we are going to have to look at. 

I believe the Judge has indicated very preliminarily that he 
thinks, through counsel, five to ten days for actual testimony, for 
actual presenting the evidence that he would like us to hear. Obvi- 
ously, we are not holding the Judge to any kind of estimate at this 
point. 

And the comment I was going to make previously, in sensitivity 
to what has been mentioned by the Vice Chair, Senator Hatch, and 
by Senator Risch, I, too, am anxious to move with deliberate speed 
on this. At the same time, I think we have to be ever mindful that 
the guiding force of this matter has to be due process, because that 
is where our work could be undone, if we are not careful and mind- 
ful of due process considerations. 

So it is — we have got a time line in here we will go over, just 
a very preliminary estimate that we will try to go over when we 
finish up. But at this point, if I could, I would like to call the mo- 
tion on the natural quorum of seven members. 

Senator WHITEHOUSE. Before we do, there is nothing that would 
prevent us from revisiting this question 

Chairman McCaskill. There is nothing to prevent us from revis- 
iting this question. 

Senator Klobuchar. 

Senator Klobuchar. I would also note — as I noted to Senator 
Whitehouse — we have an upcoming Supreme Court nomination 
hearing. There are four of us on the Judiciary Committee and it 
could at some point conflict with this, and that is a week-long 
thing, as well. So again, I think it will be good — I seconded this 
motion, I favor it, but I do think we should be open to revisiting 
it if we need to. 

Chairman McCaskill. All right. All those in favor, say aye. 

[Chorus of ayes.] 

All those in opposed, nay. 


£ 
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[No response.] 

The third rule is actually a waiver of a rule. For all the pro- 
ceedings of the Senate Impeachment Trial Committee on the Arti- 
cles of Impeachment Against Judge G. Thomas Porteous, Jr., pur- 
suant to Senate Resolution 458, Section 4, I hereby waive the re- 
quirement of the Rules of Procedure and Practice in the Senate, 
when sitting on impeachment trials, a question by a Senator to a 
witness, a manager, or counsel shall be reduced to writing and put 
by the presiding officer. 

Is there any discussion of waiving the rule on requirement that 
the questions be in writing prior to the evidentiary hearing? 

[No response.] 

Okay. I don’t think I have to move that, do I? Just waive. Okay. 
That rule is hereby waived. 

Let us take a minute to acknowledge the presence — it is my un- 
derstanding that Richard Westling, Counsel for Judge Porteous, 
and Alan Baron, Special Counsel Representing the House Man- 
agers, are both here. Thank you. I assume that the gentleman on 
our left is Richard Westling, Counsel for Judge Porteous? 

Mr. Westling. Assuming I know my left from my right, yes. 
[Laughter.] 

Chairman McCaskill. My left. Correct. 

And obviously we acknowledge the Congressman who is here, 
and thank you very much — I mean, the Special Counsel rep- 
resenting the House Managers. I elevated you there for a minute. 

Mr. Baron. It felt very good. 

Chairman McCaskill. You had a look of panic on your face. 

Let me say about another potential motion, I haven’t had a 
chance to talk to Senator Hatch about this, but we do have the 
matter of hearing any information on pretrial motions, and it may 
be that we can discuss whether some kind of hybrid quorum might 
be appropriate. I am not comfortable with a quorum of one for that 
because I don’t want that responsibility, but it might be that we 
can look at perhaps a hybrid quorum of three or five with a mix 
of both parties as maybe something less than the full seven simply 
for purposes of hearing evidence as it relates to pretrial motions. 

And so we will circulate any proposed rule in that regard, and 
it might be that we could work something out, that that would help 
people with their scheduling and, I don’t think, do any harm to the 
due process nature of our obligation here. 

Moving to the proposed time frame for our work, I have included 
a proposal in your binders. This is just a guide. The parties have 
not had the opportunity to provide any input into this time line. 
It is not set in stone. It is meant to be a discussion starter. How- 
ever, I believe that it complies with our charge to move expedi- 
tiously yet fairly. 

Generally, it sets target dates for close of discovery, hearings on 
pretrial motions, and our evidentiary hearings. My goal is to hold 
the hearing on pretrial motions in June and to complete the full 
evidentiary hearings during the first week of August prior to re- 
cess. This gives Committee staff some time during recess to pre- 
pare the report. We would meet to consider the report upon our re- 
turn. If we complete our work by mid-September, the Senate could 
consider the Articles on the full floor by the end of September. 
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Is there any discussion about this general proposed time line 
with the understanding that this is just for purposes of what would 
happen if everything went according to plan? Any discussion? 
Okay. Yes? 

Senator Risen. The date you picked for the evidentiary hearing 
is the week immediately preceding recess. The question I guess I 
have would be how did you come up with the five days? Did some- 
one — 


Chairman McCaskill. I think 

Senator Risen [continuing]. Take a look at the potential wit- 
nesses and that sort of thing? That is part one of the question. 

Part two is, probably there are a lot of people leaving on 
CODELs or what have you at the time that the August recess 
starts. So would it be your intent if we don’t get done in that week 
to put it off until after the August recess? Those are the two ques- 
tions I would have. 

Chairman McCaskill [continuing]. Well, we will certainly do our 
best to keep you informed in plenty of time. We have actually 
planned that if we needed to, we could back up a week if it was 
going to be longer. I think, as I mentioned earlier, I think there has 
been just preliminary discussions. The Judge indicated that he 
would need five to ten days. So we put this out there just for pur- 
poses of beginning the discussion. It may be that we have to wait 
until after the August work period. But certainly it would be our 
goal, if we could, to complete the work before the August work pe- 
riod, the August home work period. 

Senator Risen. Thank you. Madam Chairman. 

Senator Kaufman. Madam Chair, I think this really brings 
starkly home that we don’t have a lot of flexibility. When you look 
at this schedule, it doesn’t look to me like it is an overly generous 
schedule and we are supposed to be out of here September 30. I 
would hate to be sitting around here in October doing this. So I 
think — I mean, just looking at it, it doesn’t look to me like we have 
got a lot of space between now and September 30 to kind of play 
with. So I commend you for coming up with the schedule, but I also 
think it points out how tight this is going to be. 

Chairman McCaskill. It is. This is a responsibility, and I am 
grateful to Senator Hatch for reminding us all that we do get very 
busy with lots of things around here, but this is important. This 
is something that no one else in our country has the responsibility 
of doing, and we have been given this responsibility and hopefully 
we can dispatch it with appropriate speed and also with an eye on 
the fairness of the proceedings, so- 

Senator Whitehouse. I think. Madam Chair, nothing in the Con- 
stitution, as I find it, requires us to sit only between nine in the 
morning and five in the afternoon. We have a great number of 
hours to the day, and I think that we vfill be under considerable 
pressure as we close out towards that August recess with legisla- 
tive activities on the floor. So I would expect and urge my col- 
leagues to expect to spend some late evenings here with you. 

Chairman McCaskill [continuing]. Well, I know everyone 
around this table — many around this table could tell war stories 
about their time in court. I have had several judges decide that 
there was nothing wrong with us starting at seven in the morning. 
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and I had several judges that didn’t think there was anything 
wrong with us taking evidence until ten o’clock at night. So I think 
we may end up with some long hours to try to, really, to try to ac- 
commodate people’s schedules and to accommodate the unforgiving 
schedule of the United States Senate and the other business we 
have to do around here. 

Is there any other business any member wishes to discuss? I 
might just add for the record, as we look for — ^yes, we did it. That 
was the first one we did. We just didn’t have you read it. It will 
be in the record, the wording of it. 

If there are any members of anyone’s — I know that you all have 
staff sitting around that has no work to do, but I do want to inform 
the Committee that as we work at finding people to help with this 
effort, if there is any staff that you are aware of that would be in- 
terested in assisting — I am not anxious to spend a great deal of the 
taxpayers’ money in hiring a number of staff people to work on 
this, so if there are people that you have that would like to assist 
on it because of the uniqueness of this situation and the experience 
that it represents, please contact my office and let me know be- 
cause we will be moving quickly to try to get some people on board 
to begin the work of getting to it, so to speak. 

Anything else? Any other discussion of the Committee? Let me 
say ahead of time, I appreciate your diligence and your attention 
to this matter. I know that if everyone makes this a priority, we 
can get this done in a way that we can all be proud of. 

Thank you very much, and the hearing is adjourned. 

[■hereupon, at 4:42 p.m., the hearing was adjourned.] 
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CotigreiSs; of tfjc ®nttcii S>tatcg 

Mafiftinston, BC 20515 


May 11,2010 

The Honorable Claire McCaskill 
Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 


Dear Senator McCaskill and Senator Hatch: 

We are writing to follow up on our earlier letter of April 15, 2010 (a copy of which is 
attached). We share the Senate’s desire to move both carefully and expeditiously in this matter, 
and we believe that the time-frame set forth by Senator McCaskill, at the Senate Impeachment 
Trial Committee Organizational Meeting of April 1 3, is both realistic and fair. In particular, we 
share the Senate’s desire to complete the trial by Congress’s summer recess so that the full 
Senate can consider this matter in September. Given the Senate’s busy schedule, particularly in 
the coming months, we would like to respectfully offer some thoughts and suggestions on how 
the parties might work to ensure that the Trial Committee’s timeline is met. 

MOTIONS SCHEDULE: The Managers await a proposed schedule from the Trial 
Committee for filing and ruling on all motions - dispositive and procedural/evidentiary. Given 
that early rulings will have a great effect on all phases of the proceedings thereafter, we suggest 
that all motions by both sides be filed no later than May 21, that all responses be due two weeks 
thereafter, and that replies (if any) be filed one week after that. We recommend a date for 
arguments be set as soon thereafter as practicable. Such a schedule would provide for dealing 
with dispositive motions and other motions that are essential to the trial preparation process, but 
would not preclude the possibility that either party might need to file last minute motions that 
may be decided shortly prior to or at trial. 

STIPULATIONS: In an effort to expedite matters, the House has already sent proposed 
stipulations of fact and proposed stipulations as to authenticity of documents to counsel for Judge 
Porteous. We await responses from Judge Porteous to our proposals and await any proposed 
stipulations he may submit. We recommend that the Senate Committee direct the parties to either 
agree or to provide reasons to justify any refusal to agree. This will give the parties an 
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opportunity to discuss and perhaps resolve the issue. If the parties cannot resolve the issue, the 
Committee will be able to decide whether the refusal has merit. 

We suggest that the stipulation process track the motions process: that all proposed 
stipulations be exchanged by the parties as of the date motions are due; all responses to the 
proposed stipulations be exchanged by the parties as of the date the responses to the motions are 
due; and the submission of the proposed stipulations as to which no agreement has been reached 
be submitted to the Committee for decision on the date the replies to the motions are due. 

DISCOVERY : Ail statements of witnesses the House presently intends to call have 
already been provided to counsel for Judge Porteons. These statements were included in the 
discovery that was provided on March 23, 2010. We are generally aware of Judge Potteous’s 
counsel’s claim that there are thousands of pages of discovery. We refer you to our discussion of 
this claim that we set forth in our letter of April 13, where we pointed out that the vast majority 
of the documents that we anticipate using at trial were provided or made available to Judge 
Porteous years ago because a substantial portion of the factual issues in this Impeachment trial 
(Articles I and III) are identical with the factual issues that were previously litigated before the 
Fifth Circuit. Moreover, Mr. Westling is personally familiar with the statements of the Marcottes 
(Article 11), having represented Louis Marcotte in 2004 when Louis Marcotte was interviewed by 
the FBI concerning his relationship with Judge Porteous. In those interviews Louis Marcotte 
made statements that he repeated in substance in his testimony before the House Committee on 
the Judiciary Impeachment Task Force. 

The House will work diligently to accommodate all reasonable discovery requests by 
Judge Porteous. 

OTHER PRE-TRIAL MATTERS: We request that as part of a scheduling order in this 
case, that one week prior to trial, both sides should be required to provide witness lists and 
proposed testimony in summary form, and to exchange binders with pre-marked exhibits which 
are anticipated to be used at trial. 

TRIAL DATE: We understand the Senate Impeachment Trial Committee plans to hold the 
trial between August 2 and August 6, 2010. Based on the parties’ estimates of the time necessary 
for trial, we fear there is a reasonable possibility the trial could not be completed in this time 
frame. Moreover, even if each side were to be held to 20 hours of trial time, scheduling trial for 
the week prior to the August recess would not allow any latitude for unforeseen events (including 
unrelated matters demanding the attention of Senators on the Committee) that might interfere 
with the ability to hold trial as scheduled or which might unexpectedly interfere with the parties’ 
ability to properly present or defend their cases. We thus suggest that the Committee might 
consider whether it is preferable that trial be set to start in the prior week of July 25 or earlier. 

CONFLICT OF INTEREST : There is a potential conflict of interest on the part of 
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Richard Westling, Esq., counsel for Judge Porteous.' 

We urge the prompt resolution of this conflict of interest issue. In October of 2009 we 
brought the matter to counsel’s attention and requested he obtain appropriate waivers from his 
clients — Judge Porteous and the Marcottes at that time. Our concern is that the conflict not be 
made an excuse for Judge Porteous to seek to remove his attorney and thus obtain a delay of this 
trial. We note that Judge Porteous had two attorneys in succession in connection with the Fifth 
Circuit proceedings and that the latter of these attorneys withdrew approximately 2 weeks prior 
to the Hearing citing “irreconcilable differences” with Judge Porteous. After counsel withdrew, 
Judge Porteous then sought to postpone the Hearing {a request which was denied), which is why 
he ended up representing himself at that Hearing. We request that the Senate Committee direct 
Judge Porteous to provide a written waiver of any potential conflict that his attorney may have in 
representing Judge Porteous arising from his representation of Louis Marcotte and Lori 
Marcotte. 

We look forward to working witli the Senate Committee and Judge Porteous’s counsel in 
this matter. 


Respectfully, 



House Impeachment Manager House Impeachment Manager 


Managers of the House of Representatives; Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrermer, Jr. 


cc; Morgan Frankel 

Senate Legal Counsel 

Attachment 


This potential conflict was previously referenced at footnote 5 in our letter of April 13, 
2010 to Senators McCaskill and Hatch. 


-3- 


s 


s 

I 

I 

VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00096 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 1 



79 


In tEJe Senate ©f Wbe ®niteli States 

SrrriNG As A ComrOF Impeachment 


In re: 

Impeachment of G. Thomas Porteous, Jr. 

United States District Judge 

for the Eastern District of Louisiana 


SCHEDULING ORDER 


The United States Senate Impeachment Trial Committee on the Articles of Impeachment 
Against G. Thomas Porteous, Jr. of the Eastern District of Louisiana (“the Committee”) 
establishes the following schedule to govern the events leading up to, and including, the final 
evidentiary hearing in the matter regarding the Articles of Impeachment Against G. Thomas 
Porteous, Jr. of the Eastern District of Louisiana. Modifications to the Scheduling Order shall be 
made only upon a showing of good cause. 

Discovery Motions Due May 28, 20 1 0 

Response/Opposition to Discovery Motions Due June 4,2010 

Preliminary Designation of Witnesses/Immunity /Subpoena Requests/Stipulations June 8, 2010 
Meeting of All Counsel Re: Witnesses, Immunity, Etc. June 10, 2010 

All Other Pre-Trial Motions Due June 15, 2010 

Response to Pre-Trial Motions Due June 22, 2010 

Committee to Hold Hearings on Motions June 29, 2010 

Meeting of All Counsel Re: Stipulations & Objections, Exhibits, Witnesses July 6, 201 0 


Pre-Trial Statements Due 


July 23, 2010 


Committee to Hold Evidentiary Hearings 


August 2-6, 2010 


All Post-Hearing Briefs Due, If Any 


August 16,2010 


- 1 - 


21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00097 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT 


VerDateNov 24 2008 


SHAUN PsN:DPROCT 



80 


Form of Filings : All filings shall be submitted in both MS Word and PDF formats via 
electronic mail to filinES@sitc.senate,gov and in paper form, two (2) copies, with the Clerk of the 
Committee (or his designee) in B-34A of the Russell Senate Office Building no later than 5:00 
p.m. on the due date. 

Schedule Modification : Modification of this schedule shall be made by Order of the Committee 
under the signature of the Chairman and Vice Chairman. Applications for modification shall be 
made no later than two (2) business days prior to the due date. Parties shall seek the consent of 
the opposing party prior to filing an application for modification. 

Service on Opposing Parties : All filings must include a certificate of service indicating when 
and by what means the filing party served the opposing party with a copy of the filing. Any 
letter directed to the Committee or any member of the Committee shall include a copy to the 
opposing patty. 


Dated: May 26, 2010 


CLAIRE McCASKILL 
Chairman 



ORRfN G. HATCH 
Vice Chairman 
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II. COMMITTEE ACTIONS AND FILINGS OF 
THE PARTIES PRIOR TO THE AUGUST 4, 
2010 HEARING ON PRE-TRIAL MOTIONS 
a. Discovery Matters 
i. General Issues 
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Congre^ss of tfje ®niteb States 

raasjmston, ©C 20515 


April 13,2010 

The Honorable Claire McCaskill 
Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeacliment Committee 
United States Senate 
Washington, D.C. 

Re: Impeachment of Judge G. Thomas Porteous, Jr. - Preliminary Matters 

Dear Senator McCaskill and Senator Hatch: 

The puipose of this letter is to address the questions set forth in the March 31,2010 email 
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in 
connection with the impeachment trial of Judge Porteous. 

Pretrial Motions . The House may raise pre-trial motions regarding the following matters: 

• Motion to admit as substantive evidence specific prior sworn testimony at the 
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] 
and at the House Impeachment Task Force Hearings where Judge Porteous or his 
counsel has either cross-examined the witness or has been provided the 
opportunity to do so; 

• Motion to admit as substantive evidence the sworn testimony and other statements 
of Judge Porteous at the Fifth Circuit Hearing; 

• Motion to admit certain documents into evidence, the authenticity and relevance 
of which are not in dispute. These would include, for example, court records (the 
curatorships, the Lilieberg proceedings, and the bankruptcy proceedings) or other 
similar documents. It is possible that this motion will be unnecessary, or will be 
limited in scope, depending on whether a stipulation can be reached with Judge 
Porteous’s counsel on this topic; 

• Motion to permit or admit expert testimony; and 
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• Motion relating to stipulations, if appropriate. 

Stipulations as to the authenticity of documents . The House believes that the authenticity 
of the documents that are relevant to the impeachment trial is beyond real dispute. These 
documents generally consist of court records, transcripts, financial records, public records and 
certain business records. The House has already identified those documents which are likely to 
be used in the Senate trial (using the same exhibit numbers from the Report that accompanied the 
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the 
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested 
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list. 

Stipulations as to facts . The House believes that a significant portion of the facts that are 
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an 
example. Judge Porteous has admitted to pertinent facts surrounding his relationship with 
attorneys Jacob Amato and Robert Creely - including his financial relationship with them prior 
to becoming a Federal judge, his handling of the Liliebere case, his solicitation and acceptance of 
cash from Amato when the case was pending, and his acceptance of other things of value from 
Amato and Creely while the case was pending. Similarly, the essential facts surrounding Judge 
Porteous’s handling of his personal bankruptcy are not in dispute. The House is in the process of 
preparing a number of proposed factual stipulations, and will soon be providing them to Judge 
Porteous’s counsel for review. 

Nonetheless, to expedite the stipulation process, the House suggests that at the time the 
Committee sets a motions schedule in this case, it direct each party to consider stipulations 
proposed by the otlier party. The House further suggests that “any proposed stipulation of fact 
[or as to authenticity] ... be accepted as true unless the opposing party file[s] an objection which 
includejs] a proffer as to why the proposed stipulation of fact [or authenticity] should not be 
accepted as true.”' The House urges that the Committee direct that this process be completed as 
of the date that responses to motions are due to be filed. 

Evidence from prior uroceedings . It is the position of the House that all the testimonial or 
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is 
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular 
evidence in advance of the Senate trial.) At this point in time the House does not anticipate 
seeking to admit testimony or witness statements that have not been subject to cross- 
examination. The House cannot rule out the possibility that circumstances may arise where it 
would seek to have the Committee consider sworn prior recorded testimony or other statements 
of witnesses whose credibility had not been questioned or whose statements relate to facts not in 


'“Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. 
Hastings,” S. Rept No. 101-156, 10T‘ Cong., 1st Sess. 169 (1989). 
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substantial dispute.^ 

Witnesses . The House may call the following witnesses. The nature of the testimony of 
the respective witnesses is generally described in the Report that accompanied the Articles of 
Impeachment. Depending on the nature of the cross-examination or the defense case generally, it 
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call 
other witnesses to address factual contentions that may be raised by the defendant. Those who 
sought immunity in connection with the House investigation are indicated. 

Article 1 


1 . Robert Creely [Immunity] 

2. Jacob Amato [Immunity] 

3. , Leonard Levenson [Immunity] 

4. Donald Gardner 

5. Joseph Mole 

6. Rhonda Danos [Immunity] 

Article 2 

7. Louis Marcotte 

8. Lori Marcotte 

9. Ronald Bodenheimer 

1 0. Bruce Netterville [Immunity] 

11. Mike Reynolds 

12. Jeffrey Duhon 

13. Aubrey Wallace 

Article 3 

14. Claude Lightfoot 

15. FBI Special Agent DeWayne Homer 

16. FBI Financial Analyst Gerald Fink 

1 7. Richard Greendyke 

Article 4 

1 8. Former FBI Agent Cheyanne Tackett 

1 9. Former FBI Agent Robert Hamill 


^See, e.g.. “Report of the Impeachment Trial Committee on the Articles Against Judge 
Alcee L. Hastings,” S. Rept, No. 101-156, 101“ Cong.. 1st Sess, 170 (1989). 
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Length of the case-in-chief . The House believes it can put on its casc-in-chief in 30 
hours of direct testimony. 

Other . On March 23, 2010, the House provided to Judge Portoous all the exhibits cited in 
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit 
List. (In that the Report refers to matters such as procedural and litigation background that are 
not going to be part of the trial in this case, the Exhibit List contains numerous documents which 
will not constitute evidence at trial.) The House also made available other documents and 
records for inspection. Judge Porteuos’s attorneys have already made an initial review of these 
other documents. (A copy of the letter and Exhibit List is attached.) 

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no 
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the 
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or 
consist of testimony taken at that Hearing.^ Other significant sets of records include: 1) various 
documents describing tlie procedural background in this case; 2) court documents with which 
Judge Porteous is personally familiar, such as the records from the Lilieberg case, over which 
Judge Porteous presided; and 3) documents consisting of the grand jury-related litigation in this 
case.* 


Though the Committee on the Judiciary’s Impeachment Task Force developed additional 
corroboration for certain of the allegations - such as by obtaining the curatorship orders issued by 
Judge Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted 
the Maroottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in 
further analysis of Judge Porteous’s financial records related to his bankruptcy ~ a review of the 
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous 
and his attorney were not personally aware: 


^These include a substantial portion of Exhibits 1 1 -49, relating to Amato, Creely, 
Gardner, Levenson and Danes; Exhibits 100-114, consisting of Judge Portoues’s financial 
disclosure reports; Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits 
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino 
records and a few other miscellaneous bankruptcy-related records. 

"Exhibits 1 - 1 0 are background documents related to the procedural history of this case; 
Exhibits 50-68 are Lilieberg court records; Exhibits 400-436 are the litigation documents related 
to Judge Porteous’s efforts to keep relevant materials from the House and Senate. In addition, 
Exhibits 150 through 200 generally consist of records related to Judge Porteous’s seeking and 
acceptance of trips and gifts from various parties that are not charged in the Articles but are 
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these arc 
photographs (and some of the photographs include Judge Porteous), but many are duplicates of 
documents that were marked and listed in other places on the Exhibits List and include numerous 
exhibits related to matters not charged in the Articles. 
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Article I . Judge Porteous has been aware of the details and substance of the Lilieberg 
allegations since in or about late 2003. Judge Porteous was provided with the documents, 
including grand jury testimony, related to his relationships with the Robert Creely and Jacob 
Amato and his handling of the Lilieberg case in connection with the October 2007 Fifth Circuit 
Hearing. At that Hearing, he cross-examined Creely, Amato, and Joseph Mole - the critical fact 
witnesses. Judge Porteous was also present at the Task Force Hearing at which those three men 
testified and were cross-examined by his counsel. 

Article II . Judge Porteous has been familiar with the Marcotte allegations since at least 
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in 
affirmative defensive efforts on Judge Porteous’s behalf to keep him from being charged in the 
Marcotte corruption scheme. These efforts included obtaining from Louis Marcotte an affidavit 
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received 
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous’s 
present counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations 
- having represented Louis Marcotte in connection with his guilty plea in March 2004 and, in 
fact, having been present representing Louis Marcotte during Louis Marcotte’s debriefing 
interviews with the FBI in 2004.^ The allegations in Article II track the substance and detail of 
those interviews and Louis Marcotte’s and Lori Marcotte’s Task Force testimony, at which Judge 
Porteous was in attendance. 

Article HI . Judge Porteous has been aware of the details and substance of the bankruptcy 
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed 
to the grand jury in connection with the Department of Justice criminal investigation. Judge 
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including 
Lightfoot’ s prior grand jury testimony and his files. He examined Lightfoot and other witnesses 
at the Fifth Circuit Hearing, and Mr, Westling was provided the opportunity to examine 
Lightfoot at the Task Force Hearing. 

Article IV . As noted above. Judge Porteous is well aware of the allegations and evidence 
related to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis 
Marcotte - information that Judge Porteous is alleged to have concealed in connection with his 
1 994 background check. Furthermore, the evidentiary materials memorializing his statements 
consist of but a handful of documents, some of which were disclosed at the House Task Force 
hearings in November of 2009. 


^In a letter dated October 29, 2009, Mr. Schiff and Mr. Goodlatte alerted Mr. Westling to 
the potential conflict of intere.st in his taking a role in these proceedings on behalf of Judge 
Porteous that would require him to take a position or actions adverse to the Marcottes. It would 
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling 
representing him arising from Mr. Westling’s potential conflict so that no issue emerge.s at trial 
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings. 
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We look forward to working with the Committee to expedite the proceedings in this case. 


Sincerely, 




Adam Schiff Bob Goodlatte 

House Impeachment Manager House Impeachment Manager 


cc; Morgan Fratikel 

Senate Legal Counsel 


Attachments 
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Congresig of tf)c ?Hniteb States: 

WajSliinston, ®C 20515 


April 15,2010 

Via Hand Delivery 

The Honorable Claire McCaskill 
Chairman, Senate Impeachment Trial Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Impeachment Trial Committee 
United States Senate 
Washington, D.C. 

c/o Morgan Frankel 
Senate Legal Counsel 

Re: Impeachment of Judge G. Thomas Porteous, Jr. 

Dear Senator McCaskill and Senator Hatch: 

In light of the matters raised at the organizational meeting of the Senate Trial Committee 
on April 13, 2010, the Managers for the House request that a meeting be held with Senator 
McCaskill, Senator Hatch, and counsel for Judge Porteous at the earliest opportunity to discuss 
various issues regarding the pre-trial phase of the proceedings and other scheduling matters. The 
Managers who would attend that meeting would include, at a minimum, Mr. Schiff and Mr. 
Goodlatte (who were the Chairman and Ranking Member, respectively, of the House 
Impeachment Task Force). Topics might include the following: 

• When dispositive motions should be filed and the related briefing and argument 
schedules; 

• When requests for stipulations of fact and authenticity of documents should be 
filed; 

• When witness lists should be filed; 

• When the parties should specify which documents they intend to introduce in their 
case in chief; 
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• Setting a finn trial date, in light of the need to make arrangements for out-of-town 
witnesses. 

This list is not intended to be exhaustive, but simply a starting point for discussion. We 
believe it is in everyone’s best interest to address these and other issues as soon as possible so the 
schedule does not get away from us in the months ahead. 

We look forward to hearing from you at your earliest convenience. 



Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 


cc: Morgan Frankel, Esq. 

Richard Westling, Esq. 
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IN THE SENATE OF THE UNITED STATES 

SITTING AS A COURT OF IMPEACHMENT 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 
United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


MOTION OF JUDGE G. THOMAS PORTEOUS, JR. 

FOR DISCOVERY FROM THE HOUSE MANANGERS 

NOW BEFORE THE SENATE, comes respondent, the Honorable G, Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and moves the Senate of the United States, through 
the Senate Impeachment Trial Committee, for an order granting his motion seeking 
discovery from the House Managers. In support of his motion Judge Porteous states as 
follows: 

1. Introduction and Procedural Background 

From a discovery perspective, this case is unlike any impeachment trial that has 
taken place under Senate Rule XI, In each of the three prior cases involving a Rule XI 
committee, the House of Representatives returned Articles of Impeachment against a 
district judge after that judge had been indicted and tried at a criminal jury trial. Those 
trials were conducted pursuant to the Federal Rules of Criminal Procedure and the 
Federal Rules of Evidence. As a result, in those cases, by the time the issue of discovery 
arose before the Senate Impeachment Trial Committee, the parties had developed a 
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record at a federal criminal trial and had been involved in extensive discovery prior to the 
return of the Articles of Impeachment. Thus, before appearing before the Senate 
Impeachment Trial Committee each of these judges had the opportunity to cross-examine 
the government’s witnesses, inquire in to the validity of documents presented as evidence 
against them, and call witnesses on his own behalf. 

In contrast, while discovery has commenced in this proceeding, prior to his 
impeachment Judge Porteous was provided with only minimal information regarding the 
government’s case against him. Judge Porteous was the subject of a multi-year grand 
jury investigation in which he had no discovery rights. Later, a Special Committee of the 
Judicial Conference of the Fifth Circuit held an adversarial proceeding at which Judge 
Porteous was forced to proceed without counsel. While some discovery was provided to 
Judge Porteous, it was limited to those materials that investigatory counsel chose to 
provide. During the House Impeachment Task Force hearings. Judge Porteous was 
invited to participate, through counsel, in the hearings. However, only a handful of 
witnesses testified at those hearings and Judge Porteous’ counsel was only permitted a 
very limited time for cross-examination. Moreover, minimal documentary discovery was 
provided before the hearings and, in many cases, witnesses were examined based upon 
documents which had not been provided to Judge Porteous’ counsel prior to the hearings. 

On March 23, 2010, the House Managers provided respondent with a compact 
disk containing a number of exhibits, totaling approximately 9,702 pages. This 
compilation of documents amounted to ail of the exhibits referenced in the House 
Judiciary Committee's Report to the House of Representatives on the Articles of 
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Impeachment against Judge Porteous. Significantly, this compilation was not assembled 
with Judge Porteous’ discovery rights in mind, but instead amounted to taking those 
materials that supported to the Impeachment Report and providing them to Judge 
Porteous. To date, it remains unclear what other efforts were made to search the House 
Judiciary Committee’s files to determine whether other information should be provided at 
the time of this original production. 

The March 23 production was carefully reviewed by respondent’s counsel. Based 
upon this review, a letter was sent to the House Managers counsel on May 6, 2010 
detailing a number of items that were either incomplete or that had been redacted. See 
Letter from Richard Westling to House Impeachment Counsel, dated May 6, 2010. 
(Exhibit 1). The May 6 letter sought production of these documents in complete and 
unredacted form. Additionally, the May 6 letter sought production of two other 
categories of documents: (1) other documents and information gathered by the Task 
Force as part of its impeachment inquiry; and (2) any deposition transcripts that had not 
been produced, a list of all witnesses interviewed, and any notes or memoranda of those 
interviews. 

In a May 1 1, 2010 letter, the House Mangers’ Counsel responded that they would 
make the previously incomplete and redacted materials available in complete and 
unredacted form (to the extent the redactions were not on the documents when they 
received them) and refused the other two requests. The letter began with a statement of 
principles: 
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As you know, there are no formal "rules" that provide for 
discovery in an impeachment trial. Nonetheless, consistent 
with precedent, the House takes the position that it is 
appropriate that the House provide the following materials; 

1 ) any tangible evidence the House Managers intend to use 
at trial; 2) any sworn or adopted statement of a witness to 
be called at trial; 3) transcripts or substantially verbatim 
statements of witnesses who will testify at trial; and 4) any 
exculpatory evidence. The House has in fact provided 
materials (as well access to inspect materials) that exceed 
those categories, and exceeded the discovery it provided in 
the Hastings and Nixon proceedings. It has done so, not 
because Judge Porteous is entitled to these materials, but 
rather in order to avoid unnecessary discovery disputes and 
to expedite the trial preparation process. It is against this 
statement of principles that we address your specific 
requests. 

See Letter from Alan Baron to Richard Westling, dated May 11, 2010 (Attached as 
Exhibit 2). 

On May 20, 2010, following up on the House Managers’ offer to review the 
incomplete and redacted materials, respondent’s counsel reviewed and requested copies 
of the previously incomplete and redacted material. These copies were provided on May 
21, 2010. Also on May 20, 2010, counsel for the House Managers informed respondent 
that additional discovery material would be forthcoming and, on May 26, 2010, these 
materials were viewed by respondent’s counsel and certain copies were requested. Also 
on May 26, counsel for the House Managers informed respondent’s counsel that 
additional discovery materials would be made available some time in the near future. 
The House Managers did not specify an exact date and have not contacted us in the last 
two days to inform us that additional discovery materials are ready for review. While this 
is a detailed recitation of the discovery events that have taken place to date, it is 
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important for the Committee to understand the discovery process is still on-going and it is 
far from complete. While respondent’s counsel made clear at the conference held on 
May 18, 2010 in Vice Chairman Hatch’s Office that vve would do everything we could to 
adhere to the proposed schedule of pretrial proceedings and evidentiary hearings, that 
representation was made based on a belief that the House Managers would provide us 
with all their discovery materials expeditiously and in advance of the dates on which 
witnesses must be designated and other critical decisions made. Respondent’s counsel 
are, frankly, concerned that the pace of discovery is not keeping up with the pace 
required by the schedule as currently established in the Committee’s scheduling order. 

2. Applicable Law and Senate Precedent 

An individual’s right to a fair trial as guaranteed by the Due Process Clause ot the 
Fifth Amendment has long been held to trigger serious concerns when the government 
refuses to disclose information or provide discovery. See, e.g., Brady v, Maryland, 313 
U.S. 83 (1963) and United Stares v. Agurs, 427 U.S. 97 (1976). While the rules in these 
criminal cases may have limited application in the impeachment trial context, the Due 
Process Clause clearly applies and supports Judge Porteous’ right to discovery. 
Moreover, based upon Senate precedent, the House Impeachment Counsel’s cramped 
reading of the House Manager’s discovery obligations is unsupported and Judge Porteous 
is entitled to far more substantial discovery than the House xManagers have provided to 
date. 

In the Hastings impeachment trial process a discovery dispute similar to the one 
here was addressed to the Senate Impeachment Trial Committee. Judge Hastings sought 
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very broad discovery akin to what would be normal in a civil case, while the House 
Managers took the position that the rules of criminal discovery should set the outer limits 
of the House’s discovery obligations. The Senate Impeachment Trial Committee 
resolved the dispute in an order, part of which stated: 

(c) Concerning other documents, the sharing of 
information should be guided by a broader principle than 
that advanced by the House in its offer to provide 
exculpatory evidence and the prior sworn, adopted, 
approved, or substantially verbatim and contemporaneously 
recorded statements of witnesses. In addition to the 
interests of the House in its role as advocate for the articles 
of impeachment and the interests of Judge Hastings in 
defending against those articles, the Senate has an interest 
in the development of a record that fully illuminates the 
matters that it must consider in rendering a judgment that 
under the Constitution only the Senate may make. We 
therefore ask the House - for documents that it has 
obtained from elsewhere in the government that are 
responsive to a particularized request from Judge Hastings 
- to determine whether there are specific objections, such 
as the need to honor promised confidences to people who 
may be at risk, to production to Judge Hastings. In the 
absence of specific objections by the House or by the 
governmental entity that provided the material to the 
House, which should be articulated in writing so that the 
parties and the committee may be apprised of them, the 
special constitutional process that we are now engaged in 
will be served best by the fullest disclosure possible. It may 
be that for some documents an appropriate course of action 
would be to provide them to the committee for an 
evaluation of their sensitive nature, if any, and a 
determination by the committee whether any restrictions 
should be placed on the terms of access to them. 

See Report of the Senate Impeachment Trial Committee on the Articles Against Judge 
Alcee L. Hastings, S. Hrg. 101-194, Pt. 1, at 285-86. 
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Significantly, this prior precedent is contrary to the limited approach to discovery 
advocated by the House Managers in Judge Porteous’ case. The Hastings Impeachment 
Trial Committee expressly stated that the interests of the impeachment trial process "vvill 
be served best by the fullest disclosure possible.” The House Managers in this case have 
clearly not embraced this position. 

Judge Porteous suggests that in light of this precedent the specific discovery 
requests set out in Section 3 below are appropriate. Additionally, Judge Porteous notes 
that in the Hastings impeachment trial the House Managers provided Judge Hastings with 
a list of all information gathered during the impeachment inquiry and identified what 
information had been supplied to Judge Hastings and what had been withheld. To date, 
the House Managers in this case have refused to provide this information to Judge 
Porteous. Unfortunately, this approach not only conflicts with precedent, but also has the 
potential to delay these proceedings because Judge Porteous is not in a position to 
determine whether he has all the relevant information in the House Managers’ possession 
or whether he will be required to seek discovery directly from governmental sources such 
as the Department of Justice and the Federal Bureau of Investigation. 

3. Specific Discovery Requests 

1. All information gathered by the House Impeachment Task Force (the “Task 
Force”) in connection with its impeachment inquiry from any source, 
including, but not limited to, the following: 

a. All documents and information of any kind received by the Task Force 
from the Judicial Council of the U.S. Court of Appeals for the Fifth 
Circuit, the Fifth Circuit Special Investigating Committee, Chief Judge 
Edith Jones or other members of the Judicial Council or Special 
Investigating Committee, or from Counsel to the Judicial Council or 
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Special Investigating Committee in connection with the referral of Judge 
Porteous to the Judicial Council by the U.S. Department of Justice or 
otherwise relating to the Articles of Impeachment returned against Judge 
Porteous; 

b. All documents and information of any kind received by the Task Force 
from the Judicial Conference of the United States or the Administrative 
Office of the United States Courts relating to complaint and discipline 
order entered by the Judicial Council of the U.S. Court of Appeals for the 
Fifth Circuit and considered by the Judicial Conference prior to the 
certification to the Speaker of the House of Representatives or otherwise 
relating to the Articles of Impeachment returned against Judge Porteous; 

c. All documents and information of any kind received by the Task Force 
from the U.S. Department of Justice (DOJ) and the Federal Bureau of 
Investigation (FBI) including, but not limited to, the following: 

i. All books, papers, records, reports, memoranda or any other 
document relating to the investigation of Judge Porteous or any 
matter relating to the Articles of Impeachment returned against 
Judge Porteous; 

ii. All memoranda of witness interviews, rough notes of witness 
interviews; and FBI Forms 302 relating to the investigation of 
Judge Porteous or any matter relating to the Articles of 
Impeachment returned against Judge Porteous; 

iii. All books, papers, records, reports, memoranda or any other 
document relating to the DOJ’s decision to decline prosecution of 
Judge Porteous; 

iv. All books, papers, records, reports, memoranda or any other 
document relating to the DOJ’s referral of the Judge Porteous to 
the Judicial Council of the U.S. Court of Appeals for the Fifth 
Circuit; 

d. All documents and information of any kind received by the Task Force as 
a result of the Grand Jury and Wiretap Disclosure Orders entered by the 
U.S. District Court for the Eastern District of Louisiana, or any other 
court, based upon motions filed by the House Judiciary Committee; and 
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e. All documents and information of any kind received by the Task Force 
from any other source whether governmental, a third party record holder 
or a witness relating to the Articles of Impeachment returned against 
Judge Porteous; 

2. A list of all the witnesses interviewed during the Task Force inquiry by any 
individual representing or working with the Task Force; 

3. All memoranda, notes or other writings prepared or kept by any individual 
representing or working with the Task Force including, but not limited to, FBI 
Special Agent DeWayne Horner, during witness interviews. In particular, 
•ludge Porteous is seeking any notes prepared or kept by any individual during 
that portion of any interview that was not made part of the formal deposition; 

4. .All information that in any way reflects upon the character, credibility or 
believability of any witness interviewed by, or who may be called to testify 
by, the House Managers including, but not limited to, information that reflects 
promises made to witnesses, consideration for witness testimony, instances of 
past misconduct by a witness, criminal record information, and any other 
information that could be used to impeach a witness on any grounds; 

5. All books, papers, documents, photographs, or other tangible objects, or 
copies thereof, which the House Managers intend to use as evidence in their 
case in chief at trial or which are material to the preparation of Judge 
Porteous’ defense or which were obtained from, directly or indirectly, or 
which belong to Judge Porteous; 

6. All documents and other materials which contain information that is 
exculpatory in nature or otherwise favorable to Judge Porteous or that may 
lead to material or information that is exculpatory or favorable to Judge 
Porteous. 

7. To the extent that the House Managers are unwilling to produce any part of 
the information requested in Items 1-6 and their various subparts. Judge 
Porteous asks that the House Managers prepare and provide an index 
identifying all of the information the House received during its inquiry and 
identifying the information that the House Managers refuse to produce, the 
source of that information and the grounds for their refusal to produce the 
information. 
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4. Conclusion 

Based upon the foregoing. Judge Porteous respectfully asks that the Senate of the 
United States, through its Impeachment Trial Committee, to apply its precedent providing 
for broad disclosure in the context of impeachment trials, to grant his motion for 
discovery, and to order the House Managers to produce copies of the requested materials 
as soon as possible. 


Respectfully submitted. 



Richard W. Westfing 
Chelsea S. Riefe 
Jackson B. Boyd 
Anthony .1. Burba 

Ober. Kaler, Grimes & Shriver, P.C. 
1401 H Street, N.W,. Suite 500 
Washington, D.C. 20005 

Samuel S. Dalton 
Attorney at Law 
2001 Jefferson Highway 
P.O. Box 10501 
■lefferson, LA 70181-0501 

Counsel for O. Thomas Porteous. Jr., 
United States District Judge for the Eastern 


Jonathan Turley 

J.B. & Maurice C. Shapiro Professor 
of Public Interest Law 
George Washington University 
Law School 
2000 H Street, .N.W. 

Washington, D.C. 20052 

Remy Voisin Starns 
Attorney At Law PLLC 
200! Jefferson Highway 
P.O. Box 10501 
Jefferson, LA 70181-0501 


District of Louisiana 


Submitted: May 28, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28'*’ day of May 2010, a copy of the foregoing 
pleading was served by electronic mail on the House Managers, through counsel, at the 
following e-mail addresses: 

Alan Baron - abaron@sevFarth.com 

.Vlark Dubester - M ark. Dubester@niail. house. gov 

Harold Damelin - Harold. D a melin@mail.house.aov 

Kirsten Konar - kkonar@sevfarth.com 

■lessica Klein, Clerk - Jessica.Klein@mail. house. aov 


A 



Richard W- Westling 

\ 


16W46 
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C) B I- R I K A 1. E R 

Ober. Kaier. Grimes & Sbriver 

Attorne-ys at Uw 


B!01 H Street, NW, Suite SOO 
Washington, DC 20005-3324 
202408-8400 Fax 202-408-0640 
A-ww obet com 


Richard W. Westiing 

fwwesIlingi§ober com 
202-325-5012 

Offices In 
Maryland 
Washington, D,C. 
Virginia 


May 6, 20 1 0 


By Electronic and Regular Mail 

Alan I, Baron, Esquire 
Mark Dubester, Esquire 
Harold Damelin. Esquire 
Special Impeachment Counsel 
Congress of the llnited States 
Washington, D.C. 200515 

Re; Impeachment of Judge G. Thomas Porteous - DiscoyerY 
Dear Messrs. Baron. Dubester and Damelin; 

I am writing to address your March 23, 2010 document production on behalf of the 
House Managers (‘‘Managers”). After reviewing the 9,702 pages of discovery materials included 
in that production we have the following general comments and additional requests. 

First, we note that a number of the Exhibits appear to be excerpts from larger collections 
of documents that were produced to the House Judiciary Committee by the original source of the 
documents. In some cases it appears that the Managers are withholding a portion of the 
materials received during the course of the Committee investigation. We are requesting that the 
Mangers produce these document collections in their entirety, in the event that the Managers are 
unwilling to produce this material, we ask that you provide us with a log of all material being 
withheld and the basis for the Managers’ refusal to make this information available to Judge 
Porteous and his counsel. 

Second, we note that among the documents produced there are a substantial number of 
pages containing redacted information. The documents have been redacted using both white and 
black redactions to obscure certain text. We ask that you produce the documents in un-redacted 
form and that, to the extent that the redactions w-erc applied to the document by the original 
source, you identify those documents, their source, and the redactions that were present when the 
documents were received by the Task Force. This will allow us to pursue un-redacied 
documents from their original source when necessary. 


Exhibit 1 
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O i ; R I K A L li R 


Alan I. Baron, Esquire 
Mark Dubester. Esquire 
Harold Dainelin, Esquire 
May 6, 2010 
Page - 2 


Third, it is clear that the Managers have not produced ail of the information gathered 
during the course of the Committee investigation. To the e.xtent that documents were received 
by the House that are not on the Exhibit List and have not been made available for our inspection 
at your offices, we ask that you identify those documents, their sources, and the reasons they 
have been withheld. While we believe that vve arc entitled to all of the material that the 
Committee reviewed as part of the investigation of Judge Porleous, we recognize that the 
Managers likely take a different position. We ask that you provide this information so we can 
determine whether to seek a ruling from the Senate Impeachment Trial Committee regarding 
production of this information or independently seek the documents from third parties. 

To assist you in responding to our requests we are enclosing a table detailing the 
Exhibits that we believe are incomplete cither due to the non-production of documents or to 
redaction of specific pages. Looking solely at the exhibit list w'e are unable to determine if ail of 
the transcripts of the depositions taken during the Committee’s investigation have been 
produced. To the extent that certain deposition transcripts were not identified as exhibits and 
have not been produced to date, we are seeking their production. Further, we understand that in 
many cases interviews took place with various witnesses in advance of their depositions. By this 
letter we are requesting a list of all of the witnesses interviewed during the Committee’s 
investigation and any notes or memoranda of those interviews. We are seeking this information 
both for interviews that were not followed by a fonnal deposition and from interviews that took 
place as a precursor to a deposition. 

We are continuing to evaluate your requests for stipulations and anticipate providing you 
with a preliminary response to your request shortly. Please let me know if you have any 
questions. With best regards, I remain. 


RWW/iir 

16S7W 
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Attachment to May 6. 2010 Discovery Ietteb - Pact 1 of 6 


Exhibit 

No. 

Bates Number 
or Other ID 
Information 

Managers' Description 

Detailed Description / Notes Re: 
Redaction 

Pages in 
Original 

Pages 

Produced 

69b 

PORT000000224 

to 

PORT0000Q0532 

Department of Justice 
Document Production 

Two (excerpts) June 25, 
2009 

309 pages 

Bates No. and CO from Ronald 
Welch indicates there are 309 
pages of documents but the PDF 
contains only 85 pages. CO 
indicated the following is 
included; SF 86, FBI 302 reports 
in connection with background 
investigation, and other related 
documents. 

6/23/94 - Redacted 

Memo to Chief, 
Background 

Investigations, from Staff 
Assistant requesting 
background check on 
Porteous; 

6/24/94 - Redacted 

Memo from Director of 

FBI to SACs New Orleans 
re: instructions for 
background check - 5 

Pgs; 

6/30/94 - redacted 
request for Elsur index; 
6/24/94 - redacted 
request for credit check; 
Credit Bureau Report; 

- 7/15/94 - Redacted 

Notice of Personnel 
Investigations, Notice of 
Investigation complete - 
No Sll record for SSN; 

- Table of contents of 
this package indicates 
there are more than 151 
pages to this report. 

Table of Content from 
investigation: 

Interview of 

C3ndidate....4 - ~ 7/8/94 

- Redacted - Interview 
with supplement to 
standard form SF-86; Re- 

309 

85 w/ 

cover 

letter 
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Attachment to May 6. 2010 Discovery Letter - Page 2 of 6 


Exhibit 

No. 

Bates Number 
or Other ID 

Information 

Managers' Description 

Detailed Description / Notes Re: 
Redaction 

Pages in 
Original 

Pages 

Produced 




interview of Porteous - 2 
on 8/18/94 - Redacted 
(Black) 3 pgs. 

- 8/1/94 - WHITE 
redactions - Rhonda 

Oanos - 1 pg 

- 7/5/94 WHITE 
redactions - Don 

Gardner -- 2 pgs 

8/1/94 WHITE & BLACK 
redaction - Louis 
Marcotte-2pgs 

Associate Attorneys 

66-1 8/1/94 - 

WHITE redactions - 
Robert Creeiy - 2 pgs 

- S/19/94 Memo 6-174- 
To Richard Hildreth from 
Redacted - General 
Background 

Investigation Unit - 
signed by Supervisory 

PSS. 

- 8/19/94 NOTE TO DOJ - 
Redacted (Black) 

Indicates partial 
investigations were 
furnished on 7/29/94 
and 8/8/94 the rest is 
redacted. 

- 7/28/94 - Redacted - 
NOTE to DOJ re: 

Porteous background 
investigation is 
incomplete. PORT4S9 



69c 

PORT00000533 

To 

PORT00000750 

Department of Justice 
Document Production 
Three (excerpts) July 

2009 

52 pages 

Cover letter indicates 52 

pgs; 

- 6/23/93 • JP Sheriff's 

Office Inter-Office Memo 
- all names redacted 
except Marcotte and 

52 

45 w/ 

cover 

tetter 
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Exhibit Bates Number Managers' Description 
No. or Other (0 
Information 



69d PORT00000751- Department of Justice 

PORT00000761 Document Production 
Four (excerpts) July 20, 
2009 
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Detailed Description / Notes Re: Pages in Pages 

Redaction Original Produced 
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Attachment to May 6. 2010 DtscovERY Letter - Page 4 of 6 


Exhibit 

No. 

Bates Number 
or Other ID 
Information 

Managers' Description 

Detailed Description / Notes Re: 
Redaction 

Pages in 
Original 

Pages 

Produced 



163 pages 

documentation of JPSO 
on at least two occasions 
Porteous reduced/split 
bonds (REDACTED 

BLACK) 

10/26/94 - Interviewed 

redacted material re: 

Wallace, Marcotte and 
Porteous{redacted by 

OOJ and then has black 
redaction all over 
interview notes) 

' 302 12/12/03 -Jeffrey 

Duhon- (BLACK & 

WHITE redactions) - 5 
pages are blank 

- 7/22/02-302 Jeffery 
Duhon- WHITE 
REDACTIONS 

- 1/29/04 -302 Jeffery 
Duhon -WHITE 
REDACTIONS 

- 8/5/03 -302 Jeff Duhon 
-WHITE REDACTIONS 

- 11/13/02 -302 Jeff 

Duhon -WHITE 
REDACTIONS 

- 12/16/2002 - 302 Jeff 
Duhon -BLACK &WHITE 
REDACTIONS 

- 7/24/02 - 302 Jeff 

Duhon - WHITE 
REDACTION 

- 10/1/04-302 Aubrey 
Wallace -BLACKS 

WHITE REDACTION 

- 2/25/04 - 302 Loretta 
Young- Williams - VP 
Regions Bank - BLACK & 
WHITE REDACTION 



69e 

PORT00000773- 

PORT00000804 

Department of Justice 
Document Production 

Five (excerpts) October 

Cover letter, cover page 
and description of 
deletion codes - 3 pgs 

22 

6 w/ 

cover 

letter j 
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Attachment to May 6. 2010 Discovery Letter - Page 5 of 6 










23, 2009 

22 pages 

- 10/2994 - FBI 302 

redacted name of 
individual - 2 pgs 



69f 


Department of Justice 
Document Production Six 
(excerpts) November 13, 
2009 

33 pages 

32 pages of records from the 
"Wrinkled Robe" investigation 
pertaining to Porteous; 

- 8/27/01 Affidavit 

supporting an 
application for an order 
authorizing Title III 
electronic surveillance or 
various telephone lines 

33 

33 

69g 


Excerpts from Norman 
Stotts - FBI Interview 
12/18/02 

Redacted with white - Most of 
the document is redacted - DOJ 
redaction 

7 

7 

69h 

1-3 

Kevin Centanni - FBI 
Interview 7/7/04 

Black redaction 

3 

3 

72a 

Pp 1 , 5-6 

iC202737, 

JC202741- 

JC202742 

Excerpts from Louis 
Marcotte - FBI Interview 
March 2, 23. 24, 25 and 

29, 2004 

Black redaction - Information re: 
Porteous redacted. 

3 

3 

72b 

Pp 1-6 

JC202S18- 

202823 

Louis Marcotte -FBI 
Interview 4/21/04 

Black redaction - Portions of 
Porteous information redacted 

6 

6 

72c 

P 1 

JC202695 

Louis Marcotte - FBI 
Interview 4/23/04 

No redactions 

1 

1 

72c 

Pp 1-10 

JC202694- 

202693 

Louis Marcotte -FBI 
interview 4/1/04 

Black redaction - Information 
relating to Porteous redacted 

10 

10 

72e 

Pp 1-3 

JC202769- 

202771 

Louis Marcotte - FBI 
Interview 4/6/04 

Black redaction - redactions 
relating to Porteous information 

3 

3 

72f 


Louis Marcotte - FBI 
Interview 7/20/04 

Black redaction - Re: Wallace & 
Duhon 

2 

2 

72g 


Louis Marcotte - FBI 
Interview 10/14/04 

Black redaction - Most of the 
document is redacted 

2 

2 

74a 

P 1 

JC202694 

Lori Marcotte - FBI 
Interview 3/3/04 

Black redaction - one Judge's 

name 

1 

1 

74b 

pp 1-3 

jC202676- 

202678 

Lori Marcotte - FBI 
Interview 3/25/04 

Black redaction - 

3 

3 
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Attachment TO May 6. 2010 D>scovery Letter - Page 6 of 6 








74c 

Pp 1-9 

JC202676- 

202793 

Lori Marcotte - FBI 
Interview 3/30/04 

Black redaction - information 
regarding Porteous 

9 

9 

74(1 

Pp 1-5 
jC202679- 

202683 

Lori Marcotte -FBI 
Interview 4/20/04 

Black redaction 

5 

5 

74e 

Pp 1-2 
jC202701- 

202702 

Lori Marcotte - FBI 
Interview 11/3/04 

Black redaction 

2 

2 

74f 

PI 

JC202667 

Lori Marcotte - FBI 
Interview 4/5/04 

Black redaction 

1 

1 

SOa 

1-2 

Jeffery Duhon - FBI 
interview 7/22/02 

White redactions - DOJ 

2 

2 

80b 

1 

Jeffery Duhon - FBI 
Interview 7/24/02 

White redactions - DOJ 

1 

1 

80c 

1 

Jeffery Duhon - FBI 
Interview 12/16/02 

White redaction - DOJ 

1 

1 

80d 

1 

Jeffery Duhon - FBI 
Interview 12/16/02 

White redaction - DOJ 

1 

1 

80e 

1 

Jeffery Duhon - FBI 
Interview 8/5/03 

White redaction - DOJ 

1 

1 

80f 

1-5 

Jeffery Duhon - FBI 
Interview 12/12/03 

White redaction - DOJ 

5 

5 

80g 

1-3 

Jeffery Duhon - FBI 
Interview 

White redaction - DOJ 

3 

3 

84 

Pp 1-5 &FBI 
delete codes 

Aubrey Wallace -FBI 
interview 10/1/04 

White redactions - DOJ 

7 

7 

85 

MCC0026-0026, 

MCC0199-0200 

Documents from the 
Metropolitan Crime 
Commission 

Black redaction 

6 

6 
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CongreiSsi of tije ®ntteii ^tatciS 

Saasijinston, B£ :K)515 


May 11, 2010 

Richard Westling, Esq. 

Ober Kaler Grime.s and Shriver 
1401 H Street, N.W. Suite 500 
Washington, D.C. 20005 

Re: Impeachment of Judge O. Thomas Porteous - Discovery 


Dear Mr. Westling, 

This letter responds to your letter of May 6, 2010. 

As you know, there are no formal “rules” that provide for discovery in an 
impeachment trial. Nonetheless, consistent with precedent, the House takes the position 
that it is appropriate that the House provide the following materials: 1 ) any tangible 
evidence the House Managers intend to use at trial; 2) any sworn or adopted statement ot 
a witness to be called at trial; 3) transcripts or substantially verbatim statements of 
witnesses who will testify at trial; and 4) any exculpatory evidence. The House has in 
fact provided materials (as well access to inspect materials) that exceed those categories, 
and exceeded the discovery it provided in the Hastings and Nixon proceedings. It has 
done so, not because Judge Porteous is entitled to these materials, but rather in order to 
avoid unnecessary discovery disputes and to expedite the trial preparation process. It is 
against this statement of principles that we address your specific requests. 

Paragraph 1 . You are correct that some of the exhibits are excerpts from larger 
document collections. In the spirit of cooperation and in order to expedite the trial 
preparation process, we will make the entire document collections from which these 
records were selected available for inspection and copying, if you so desire. 

Paragraph 2. As you have noted, certain of the exhibits have been redacted by 
the House and the Department of Justice (DOJ). You are free to inspect unredacted 
versions of the documents that the House redacted. 

It is apparent that the bulk of the DOJ redactions - over which the House had no 
control - consisted of deleting identifying informalion as to witnesse.s, sources, and other 
materials that relate to persons other than Judge Porteous. There is nothing in the context 
of those documents that suggests that any redacted materials would be relevant to Judge 
Porteous’s defense. In any event, the House has not had access to and will not use 
unredacted versions of these documents. 1 bus, the House cannot accommodate your 
request in this regard. 


Exhibit 2 
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Paragraph 3. You have asked for “all of the materials the Committee reviewed as 
part of the investigation,” This request is beyond the legitimate scope of discovery. 

Even a defendant in a criminal case where liberty is at stake is not entitled to replicate the 
investigation. Accordingly, we decline to produce materials responsive to this request. 

In response to your request for information concerning depositions and other 
witness materials, we represent that all depositions have been produced. We decline to 
identify the names and identities of every person the House spoke to, where those 
individuals did not provide exculpatory information and will not be witnesses in this case. 
As stated previously. Judge Porteous is not entitled to replicate the House investigation. 

If you have any questions, please do not hesitate to contact Mark H. Dubester, 
202-226-2404, or, Harold Damelin, 202-226-0144, so we can discuss and try to resolve 
any issue you might have. 


Sincerely, 


Alan I. Baron 

Special Impeachment Counsel 


s 


i 

I 
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in turtle Senate of tfje ®niteti States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 


) 

RESPONSE BY THE HOUSE OF REPRESENTATIVES 
TO MOTION OF JUDGE G. THOMAS PORTEOUS, JR. 

FOR DISCOVERY FROM THE HOUSE MANAGERS 

The House of Representatives (“House”), through its Managers and counsel, respectfully 
responds to the Motion of Judge G. Thomas Porteous. Jr. for Discovery from the House 
Managers . First, it should be noted that the House has already produced, or is in the process of 
producing, all documents in its possession that it has identified as responsive to Judge Porteous’s 
Discovery Requests 4, 5, and 6 - which includes all materials to be used at trial. Further, the 
House on its own initiative and prior to its receipt of Judge Porteous’s discovery motion, has 
attempted to provide, and shall continue to provide, evidentiary materials in its possession that 
are not likely to be used at trial but are nevertheless sought by Judge Porteous’s Discovery 
Request 1 (such as financial records and certain w'itness statements that were not marked as trial 
exhibits). That Request, however, is so broad and burdensome - seeking in substance that the 
Flouse make available to Judge Porteous all infonnation and all materials from all sources 
(regardless of their relevance to the Articles and without reference to the contents of the materials 
being sought) - that the House objects to that Request as drafted. The House also objects to 
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Judge Porteous’s Motion to the extent it seeks access to attorney work product of Impeachment 
Task Force legal staff, including Judge Porteous’s request for a list of all witnesses interviewed 
by the Task Force (Discovery Request 2) and all memoranda or notes taken at any witness 
interview (Discovery Request 3). 

In support of this response, the House states as follows: 

I. FACTUAL BACKGROUND 

The procedural record is clear: 1) the House has already provided all materials that it 
presently intends to use at trial and is promptly making further production as additional materials, 
if any, are identified; and 2) to date, counsel for Judge Porteous has reviewed additional 
documents at the House’s offices on three separate occasions. As to this latter category, W'hen 
counsel has requested copies of any documents reviewed, the House has complied promptly. 
Thus, the House has taken a broad view of discovery early on in this ca,se precisely to avoid 
discovery disputes and ensure an expeditious trial. 

The chronology of these disclosures - obscured in Judge Porteous’s motion - is as 
follows: 

1. The House made a near-complete disclosure of trial exhibits and trial witness 
statements to Judge Porteous on March 23, 2010, when it provided a disc of 
exhibits and accompanying exhibit list setting forth the evidence the House 
anticipates using at trial. That disc and exhibit list included deposition testimony 
and other witness statements of individuals who have been deposed or 
interviewed about the facts surrounding the Articles of Impeachment. As Judge 
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Porteous notes, the materials amounted to approximately 9,700 pages. The House 
has not been tight-fisted about discovery. At the time of the March 23 production, 
the House also informed counsel for Judge Porteous that it had other materials 
available for inspection and copying that were not included as exhibits. 

2. Specifically, the House made some of these additional materials (approximately 
two file drawers) available for inspection by Judge Porteous’s counsel on April 9, 
2010. That event is not mentioned in Judge Porteous’s pleading. The documents 
included numerous financial records of Judge Porteous and of certain other 
witnesses. Counsel made no requests for copies of documents from that April 9 
review, 

3. By letter dated May 6, 2010, Judge Porteous requested that the House make 
certain exhibits available in unredacted form. The exhibits requested by Judge 
Porteous were all contained in the House’s March 23 production with redactions 
either made by the House or by the Department of Justice prior to transmitting 
relevant documents to the House.' The House assembled the unredacted 
documents and responded to Judge Porteous in a letter dated May 14, stating that 
the documents were available for review,^ Counsel reviewed the documents on 

'As an example, the House had redacted materials to delete certain references to third 
parties, such as other state judges, where the conduct of those judges did not result in 
prosecutions and the infonnation is not relevant to the Articles of Impeachment. 

^Thc House explained to Judge Porteous’s counsel that it only had the ability to remove 
the redactions that it had made, and it could not unredact any of the redactions made by the 
Department of Justice. 
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May 20 and requested a complete set. On May 21, 2010, the House provided a 
complete set of the unredacted materials that had been reviewed by Judge 
Porteous’s counsel the day before. 

4. On .May 2 1 , 20 1 0, the House also provided Judge Porteous with an updated 
exhibit list and an updated disc of exhibits, which included a small number of 
additional documents that were not contained in the March 23, 201 0 production.^ 

5. On May 26, 2010, the House made additional materials (approximately a little 
more than a box of materials) available for inspection by Judge Porteous’s 
counsel. The documents consisted generally of additional financial records for 
Judge Porteous and certain other witnesses. After that review. Judge Porteous's 
counsel informed House staff counsel that they would likely request copies of 
certain of those documents, but no specific request has yet been received.’’ 

Thus, the House has strived, and shall continue to strive on an ongoing basis, to be as 
open as possible with Judge Porteous in providing him with relevant evidentiary materials in its 
possession. 


^It is inevitable in any litigation that an exhibit list will undergo changes over time, as 
exhibits are added, deleted, or edited as the case moves closer to trial. For example, the House is 
likely to use summary charts or time-lines that are based on the exhibits that have already been 
identified and produced. When such documents are prepared they will be added to the exhibit 
list and provided to counsel for Judge Porteous. 

’’As Judge Porteous has noted, the House has identified some additional materials that it 
will soon make available for inspection and copying and has so informed counsel for Judge 
Porteous. 


4 


21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00133 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN 


VerDateNov 24 2008 


PsN: DPROCT 



116 


II. JUDGE PORTEOUS’S DISCUSSION OF THE PROCEDURAL BACKGROUND 

In the “Introduction and Procedural Background” section of his discovery motion, Judge 
Porteous alludes to a variety of factual circumstances in an attempt to paint a picture suggesting 
that he has been kept in the dark about the evidence in this case, and to suggest a backdrop 
against which his discovery requests should be considered. An accurate consideration of the 
procedural background, however, compels precisely the opposite conclusion and demonstrates 
that Judge Porteous has been provided virtually complete information as to the evidentiary details 
of the House’s case. 

For example, Judge Porteous notes that there was no prior criminal trial where discovery 
would have been provided. This ignores the fact that there was a full-blown adversary hearing in 
the Fifth Circuit, at which ample discovery was provided by investigatory counsel, and at which 
Judge Porteous heard the witnesses testify and cross-examined them under oath. Judge Porteous 
also complains that he received discovery in the nature of witness statements from only a 
“handful” of witnesses who testified during the Impeachment Task Force hearings, yet it is 
essentially this same “handful” of witnesses who will testify at the Impeachment trial. Moreover, 
with the exception of the House having obtained court records of curatorships assigned by Judge 
Porteous to Robert Creely, and the transcript of the October 16, 1996 recusal hearing in the 
Lilieberg case, the documentary evidence relating to Articles 1 (the Lilieberg case) and 111 (Judge 
Porteous’s bankruptcy) is largely unchanged. 

Further, the House Impeachment Task Force held public hearings where the critical 
“handful” of witnesses testified and where Judge Porteous’s cuixent counsel had the opportunity 
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to examine them. Judge Porteous attempts to minimize this event by claiming that his counsel 
was limited in his ability to cross-examine the witnesses at those hearings. That contention 
entirely obscures the facts that: 1) the House Impeachment Task Force provided counsel the 
extraordinary courtesy of pennitting him to participate and examine witnesses at a House 
proceeding; 2) prior to those hearings, the House provided Judge Porteous’s counsel with the 
Impeachment Task Force depositions of the witnesses who would be testifying, 3) though the 
House operated on a “five minute rule” for Members, Mr. Westling was initially provided ten 
minutes, and whenever he sought additional time - which he did on two occasions - such time 
was granted to him by Task Force Chairman Adam Schiff without any time limitation,* and 4) 
Judge Porteous now has personally heard the witness testimony under oath of virtually all the 
essential witnesses and has a transcript for use at the Impeachment trial. 

Finally, the House, by virtue of the highly detailed and documented Impeachment Report, 
has provided Judge Porteous with what can only be described as a witness-by-witness, document- 
by-document preview of the House’s case. 

Thus, in light of the Fifth Circuit proceedings, the Impeachment Task Force hearings, the 
detailed Impeachment Report, and the extensive document productions made to date. Judge 


* See To Consider Possible Impeachment of United States District Judge G. Thomas 
Porteous, Jr.. (Part I), Flearing Before the Task Force on .Judicial Impeachment of the 
Committee on the Judiciary, Ser. No. Ill -43, Nov. 1 8, 2009, 1 1 1 th Cong., 1 st Sess., 1 89 (Mr. 
Westling: “Mr. Chaimian, I am noticing my light is on. Could 1 have a few more moments?” 
Mr. Schiff: “Yes, of course, Counsel.”); To Consider Possible Impeachment of United States 
District Judge G. Thomas Porteous, Jr., (Part IV), Hearing Before the Task Force on Judicial 
Impeachment of the Committee on the Judiciary, Ser. No. 1 1 1 -46, Dec. 1 5, 2009, 1 1 1 th Cong., 
1st Sess., 51 (Mr. Westling: “Mr. Chainnan, I note my light is on. May I proceed.” Mr. Schiff: 
“Of course.”). 
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Porteous's contention that he is in some way uninformed of the factual nature and evidentiary 
detail of the House’s case is simply meritless. 

III. GENERAL PRINCIPLES 

In its May 1 1 , 201 0 letter to counsel for Judge Porteous, the House stated its position 
clearly. It agreed to produce: “1 ) any tangible evidence the House Managers intend to use at 
trial; 2) any sworn or adopted statement of a witness to be called at trial; 3) transcripts or 
substantially verbatim statements of witnesses who will testify at trial; and 4) any exculpatory 
evidence.” Additionally, in that same letter, the House made clear, as it reiterates in this 
Response, that it would not construe its discovery obligations narrowly: “The House has in fact 
provided materials (as well access to inspect materials) that exceed those categories, and 
exceeded the discovery it provided in the Hastings and Nixon proceedings. It has done so, not 
because Judge Porteous is entitled to these materials, but rather in order to avoid unnecessary 
discovery disputes and to expedite the trial preparation process.” 

The House is aware of the Senate Impeachment Trial Committee’s “Disposition of 
Pretrial Issues” in the Hastings Irapeacliment proceedings in which the Senate Impeachment Trial 
Committee urged the House to make “the fullest disclosure possible.”*’ As described above, the 
House has done, and will continue to do, just that. 


^ See Disposition of Pretrial Issues, Senate Impeachment Trial Committee (Judge 
Hastings), Apr. 14, 1989 at 9, reprinted in Report of the Senate Impeachment Trial Committee on 
the Articles against Judge Alcee Hastings, S. Hrg. 101-194, Pt. 1, 101st Cong., 1st Sess. at 289 
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IV, JUDGE PORTEOUS’S SPECIFIC REQUESTS 
Judge Porteous, though having broken up his requests into 7 categories, seeks nothing 
less than all “infonuation” that has been provided to the House from all sources, whether or not 
that infonuation has any conceivable relevance to the Articles actually filed, and includes what 
would be work-product of House counsel. The framing of the discovery requests truly 
misconstrues the purpose of discovery - to make Judge Porteous aware of the evidence the 
House will use against him - and instead seems to be premised on the principle that Judge 
Porteous is entitled to duplicate the House’s investigation. Specifically, Judge Porteous is not 
entitled to know every individual with whom Task Force staff has spoken (Discovery' Request 2), 
nor is he entitled to access to staff work product (Discovery Request 3).^ 

Thus, as described above, with regard to Judge Porteous’s other discovery Requests, the 
House has already produced, or is in the process of promptly producing, documents responsive to 
Request 5 (evidence the House intends to introduce at trial), Request 4 (records relating to 
criminal convictions of potential witnesses to the extent any such responsive documents exist and 
have been identified). Request 6 (exculpatory materials), as well as documents generally 
responsive to Request 1 (various categories of documents gathered by the Impeachment Task 
Force related to this Impeachment). 


(1989). 

’To the extent Judge Porteous’s Discovery Request 3 seeks any notes or memoranda by 
FBI Special Agent DeWayne Horner, no such documents exist. At no time during any witness 
interv'iews attended by Agent Homer did he take notes. 
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V. CONCLUSION 

Judge Porteous’s pleading sets forth a procedural histoiy that is simply belied by the facts 
of Judge Porteous’s in depth involvement and knowledge of the facts and evidence that relate to 
his conduct. The House on its own initiative, prior to any requests by Judge Porteous or the 
issuance of a discovery schedule by the Senate Trial Committee, has undertaken substantial 
efforts to ensure that Judge Porteous receives all materials that relate to the House’s presentation 
of evidence in this case and materials that would be exculpatory, and it shall continue to do so. 

WHEREFORE, the House requests that the Senate Impeachment Trial Committee deny 
Judge Porteous’s Motion to the extent it seeks the production of attorney work product materials, 
including the production of a list of all witnesses interviewed by Task Force staff (Request 2) and 
attorney notes or memoranda taken during witness interviews (Request 3). The House further 
requests that the Senate Impeachment Trial Committee deny Request 1 as overbroad and 
burdensome. The House will continue to provide discovery consistent with its positions stated in 
this pleading and in correspondence with counsel (generally tracking Judge Porteous’s Requests 
4, 5 and 6), and will continue to construe its obligations expansively,* 


*The House will endeavor to cooperate with any principles of discovery the Committee 
states. As a matter of comity, the Committee should avoid issuing an “Order” to the House - a 
coordinate branch of Congress. In the Hastings case, the Senate in its “Disposition of Pretrial 
Matters,” opted to state principles rather than seek to direct the House, and we urge that process 
here as well. 
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Respectfully submitted, 

The United States House of Representatives 



Alan I, Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 

June 4, 2010 
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3n Senate of tlje ®niteb States; 

Sitting as a Court of Impeachment 

In re: Impeachment of G. Thomas Porteous, Jr., 

United States District Judge for the Eastern District of Louisiana 

MOTION OF THE HOUSE OF REPRESENTATIVES 
FOR RECIPROCAL DISCOVERY 

The House of Representatives (‘'House”), through its Managers and counsel, 
respectfully moves the Senate Impeachment Trial Committee to direct Judge Porteous to 
provide reciprocal discovery to the House. In support of this request, the House 
respectfully submits; 

The House has taken upon itself the ongoing obligation to provide the following 
materials to Judge Porteous: “1) any tangible evidence the House Managers intend to use 
at trial; 2) any sworn or adopted statement of a witness to be called at trial; 3) transcripts 
or substantially verbatim statements of witnesses who will testify at trial; and 4) any 
exculpatory evidence.”' To facilitate the trial preparation process, the House has in fact 
provided materials above and beyond the above-listed categories. As examples, it has 
made available large collections of financial records relating to both Judge Porteous and 
other witnesses, from which only a few pages were identified as potential trial exhibits, as 

‘ See Letter from Alan I. Baron, Esq. to Richard Westling, Esq., March 23, 2010 
(providing initial discovery) (attached to this pleading as “Attachment 1”); Letter from 
Alan I. Baron, Esq. to Richard Westling, Esq., May 1 1, 2010 (setting forth discovery 
principles) (“Attachment 2”). 
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well as testimony of numerous individuals who are unlikely to be called as witnesses at 
trial. 

Moreover, the House, by way of the Report accompanying the Articles of 
Impeachment, has provided Judge Porteous with a detailed description of the essential 
features of the witness testimony that will be elicited in its case,^ Indeed, Judge Porteous 
is personally knowledgeable of the testimony of many of the witnesses who are likely to 
be called at trial by virtue of their appearances before the Fifth Circuit Committee and/or 
at the Hearings before the House Impeachment Task Force. The Report also identifies 
specific documents that are likely to be used by the House to support the various Articles 
of Impeachment. Finally, the House, in its reply to a request by Senate Legal Counsel, 
has set forth its initial witness list.^ 

The House, by way of a letter to counsel for Judge Porteous, has requested 
“reciprocal” discovery that tracks the first three categories of materials that the House has 
already provided to Judge Porteous. Specifically, in a May 13, 2010 letter, the House 
requested that Judge Porteous provide: “1) any tangible evidence Judge Porteous intends 
to use at trial; 2) any sworn or adopted statements from witnesses whom Judge Porteous 
intends to call at trial; and 3) transcripts or substantially verbatim statements of witnesses 
whom Judge Porteous intends to call at trial.”*' Judge Porteous has not responded to this 

^ See H.R. Rep. No. Ill -427, Impeachment of G. Thomas Porteous, Jr., Judge of the 
United States District Court for the Eastern District of Louisiana, Report of the 
Committee on the Judiciary to Accompany H. Res. 1031, 1 1 1th Cong. 2d Sess (2010). 

^ See Letter from Reps. Adam Schiff and Bob Goodlatte to Sens. Claire McCaskill and 
Orrin Hatch, Apr. 13, 2010 (“Attachment 3”). 

‘’See Letter from Alan I. Baron, Esq. to Richard Westling, Esq., May 13, 2010 (regarding 
discovery) (“Attachment 4”), 
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letter (nor did he provide a witness list in his response to the initial inquiries of the Senate 
Legal Counsel). 

We urge that the Senate Impeachment Trial Committee direct Judge Porteous to 
provide the requested materials to the House. Such disclosures will not only enhance the 
truth-seeking process so that the Senate may appropriately consider the evidence, but it 
will ensure that the trial proceeds without unnecessary delay or interruption. Such a 
direction would be consistent with the Senate’s disposition of the House’s request for 
reciprocal discovery in the Hastings impeachment proceeding.^ 

WHEREFORE, the House requests that the Senate Impeachment Trial Committee 
order Judge Porteous to provide to the House: 1) any tangible evidence Judge Porteous 
intends to use at trial; 2) any sworn or adopted statements from witnesses whom Judge 
Porteous intends to call at trial; and 3) transcripts or substantially verbatim statements of 
witnesses whom Judge Porteous intends to call at trial. 


^ See Disposition of Pretrial Issues, Senate Impeachment Trial Committee (Judge 
Hastings), Apr. 14, 1989 at 9, reprinted in Report of the Senate Impeachment Trial 
Committeeonthe Articles against Judge Alcee Hastings, S. Hrg. 101-194, Pt. 1, 101st 
Cong., 1st Sess. at 289 (1989) (“Attachment 5”), where the Senate Impeachment Trial 
Committeee ruled: “Judge Hastings should provide his reciprocal discovery to the House 
by May 10, including all documents, tapes, and other tangible evidence he intends to 
offer in evidence, and sworn, adopted, approved, or substantially verbatim statements, of 
witnesses that Judge Hastings intends to call.” 
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Respectfully submitted, 


The United States House of Representatives 


teiff. Manager 


Bob Goodlatte, Manager 




Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives; Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C. “Hank” Johnson, F. James Sensenbrenner, Jr. 

May 28, 2010 
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I 


I 

I 

t3 




VerDateNov 24 2008 


21:01 Nov 08, 2010 Jkt 057952 PO 00000 Frm 00144 


Fmt6602 


Sfmt6602 C:\DOCS\57952.TXT 


SHAUN PsN:DPROCT 



127 


Congress of tfie ®niteb S)tatcs 

illasfjmgtoti, ®C 20515 


March 23, 2010 

Via Hand Delivery 
Richard Westling, Esq. 

Ober Kaler Grimes & Shriver 
1401 H Street. N.W. Suite 500 
Washington, D.C, 20005 

Re: Impeachment of Judge G. Thomas Porteous - 

Exhibit List and Exhibits 


Dear Mr. Westling, 

We look forward to working cooperatively with you to ensure that that the proceedings in 
the Senate may proceed expeditiou,sly and without unnecessary delay. To tlrat end, tliis is the 
first of what is likely to be several letters we wilt be sending you to address the trial preparation 
process. 

Enclosed please find an Exhibit List that lists the documents (including transcripts and 
other materials) cited in the Committee Report as well as other exhibits that have been marked in 
anticipation of their potential use at trial. Also, please find a disc that contains electronic copies 
of all of tlie exhibits on the list. If additional exhibits are identified for use at trial, we will mark 
them and provide you copies. 

The exhibits on the disc have been redacted to delete reference to personal identifying 
information (such as social security numbers) and, in some instances, to delete references to third 
parties. We will make available for your inspection the original unredacted materials at your 
request. 

In addition, the House, through the Committee on the Judiciary’s Impeaclmrent Task 
Force, has obtained materials that were not marked as exhibits and have not been not copied. 
Tliese generally include: 

• Financial records, such as Judge Porteou.s’s personal bank records, IRA records, 
various credit card records, and certain gaming records, of Judge Porteous. These 
records were originally obtained by the Department of Justice, and the Task Force 
obtained them either from the Fifth Circuit or from the Department of Justice. 

• Financial records, such as credit card statements and business records, for some of 
the witnesses- These were originally obtained by the Department ot Justice. 
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Page 2 of 2 


• Other materials obtained from the Fifth Circuit or third parties. 

It appears that the bulk of these records were made available to Judge Porteous in connection 
with the Fifth Circuit proceedings. 

These materials are available for your inspection and copying upon your request. If you 
wish to review these materials, please contact Mark H. Dubester, 202-226-2404, or Harry 
Damelin, 202-226-0144, to arrange a time to review them. 

Sincerely, 




A(rv\ 


Alan I. Baion 

Special Impeachment Counsel 


Enclosures 
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Attachment 2 
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CongrtsisJ of % States; 

jaasJfjinBton, ®C 20515 


May 11,2010 

Richard Westling, Esq. 

Ober Kaler Grimes and Sliriver 
1401 H Street, N.W. Suite 500 
Washington, D.C. 20005 

Re: Impeachment of Judge G. Thomas Porteous - Discovery 


Dear Mr. Westling, 

This letter responds to your letter of May 6, 2010. 

As you know, there are no formal “rules” that provide for discovery in an 
impeacliment trial. Nonetheless, consistent with precedent, the House takes the position 
that it is appropriate that the House provide the following materials; 1 ) any tangible 
evidence the House Managers intend to use at trial; 2) any sworn or adopted statement of 
a witness to be called at trial; 3) transcripts or substantially verbatim statements of 
witnesses who will testify at trial; and 4) any exculpatory evidence. The House has in 
fact provided materials (as well access to inspect materials) that exceed those categories, 
and exceeded the discovery it provided in the Hastings and Nixon proceedings. It has 
done so, not because Judge Porteous is entitled to these materials, but rather in order to 
avoid unnecessary discovery disputes and to expedite the trial preparation process. It is 
against this statement of principles that we address your specific requests, 

Paragi-aph 1 . You are correct that some of the exhibits are exceipts from larger 
document collections. In the spirit of cooperation and in order to expedite the trial 
preparation process, we will make the entire document collections from which these 
records were selected available for inspection and copying, if you so desire. 

Paragraph 2. As you have noted, certain of the exhibits have been redacted by 
the House and the Department of Justice (DOJ). You are free to inspect unredacted 
versions of the documents that the House redacted. 

It is apparent that tlie bulk of the DOJ redactions - over which the House had no 
control ~ consisted of deleting identifying infonnation as to witnesses, sources, and other 
materials that relate to persons other than Judge Porteous. There is nothing in the context 
of those documents tlrat suggests tliat any redacted materials would be relevant to Judge 
Porteous’s defense. In any event, the House has not had access to and will not use 
unredacted vei-sions of these documents. Thus, the House cannot accommodate your 
request in this regard. 
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Paragraph 3 . You have asked for “all of the materials the Committee reviewed as 
part of the investigation.” This request is beyond the legitimate scope of discovery. 

Even a defendant in a criminal case where liberty is at stake is not entitled to replicate the 
investigation. Accordingly, we decline to produce materials responsive to this request. 

In response to your request for infonnation concerning depositions and other 
witness materials, we represent that all depositions have been produced. We decline to 
identify the names and identities of every person the House spoke to, where those 
individuals did not provide exculpatory information and will not be witnesses in this case. 
As stated previously, Judge Porteous is not entitled to replicate the House investigation. 

If you have any questions, please do not hesitate to contact Mark H. Dubester, 
202-226-2404, or, Harold Daraelin, 202-226-0144, so we can discuss and try to resolve 
any issue you might have. 


Sincerely, 


AJan I. Baron 

Special Impeachment Counsel 
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Attachment 3 
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Consre£!£i of tije States 

iSaaSfiington, ®C 20515 


April 13,2010 

The Honorable Claire McCaskill 
Chainnan, Senate Rule X! Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chainnan, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

Re: Impeachment of Judge G. Thomas Porteous, Jr. - Preliminary Matters 

Dear Senator McCaskill and Senator Hatch: 

The purpose of this letter is to address the questions set forth in the March 31, 2010 email 
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in 
connection with the impeachment trial of Judge Porteous. 

Pretrial Motions . The House may raise pre-trial motions regarding the following matters: 

• Motion to admit as substantive evidence specific prior sworn testimony at the 
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] 
and at the House Impeadtment Task Force Hearings where Judge Porteous or his 
counsel has either cross-examined the witness or has been provided the 
opportunity to do so; 

• Motion to admit as substantive evidence the sworn testimony and other statements 
of Judge Porteous at the Fifth Circuit Hearing; 

• Motion to admit certain documents into evidence, the authenticity and relevance 
of which are not in dispute. These would include, for example, court records (the 
curatorships, the Liliebere proceedings, and the bankreptcy proceedings) or other 
similar documents. It is possible that this motion will be unneoessaiy, or will be 
limited in scope, depending on whetlier a stipulation can be reached with Judge 
Porteous’s counsel on this topic; 

• Motion to pennit or admit expert testimony; and 
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• Motion relating to stipulations, if appropriate. 

Stipulations as to the authenticity of documents . The House believes that the authenticity 
of the documents that are relevant to the impeachment trial is beyond real dispute. These 
documents generally consist of court records, transcripts, financial records, public records and 
certain business records. The House has already identified those documents which are likely to 
be used in the Senate trial (using the same exhibit numbers from the Report tliat accompanied the 
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the 
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested 
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list. 

Stipulations as to facts . The House believes that a significant portion of the facts that are 
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an 
example. Judge Porteous has admitted to pertinent facts surrounding his relationship with 
attorneys Jacob Amato and Robert Creely - including his financial relationship with them prior 
to becoming a Federal judge, Iris handling of the Liliebere case, his solicitation and acceptance of 
cash from Amato when Ihq case was pending, and his acceptance of other things of value from 
Amato and Creely while the case was pending. Similarly, the essential facts surrounding Judge 
Porteous’s handling of his personal bankruptcy are not in dispute. The House is in the process of 
preparing a number of proposed factual stipulations, and will soon be providing them to Judge 
Porteous’s counsel for review. 

Nonetheless, to expedite the stipulation process, the House suggests that at the time the 
Committee sets a motions schedule in this case, if direct each party to consider stipulations 
proposed by the other party. The House fiirther suggests that “any proposed stipulation of fact 
[or as to authenticity] ... be accepted as true unless the opposing party file[s] an objection which 
include[s] a proffer as to why the proposed stipulation of fact [or authenticity] should not be 
accepted as true.”' The House urges that the Committee direct that this process be completed as 
of the date that responses to motions are due to be filed. 

Evidence fi-om prior proceedings . It is the position of the House that all the testimonial or 
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is 
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular 
evidence in advatice of the Senate trial) At this point in time the House does not anticipate 
seeking to admit testimony or witness statements that have not been subject to cross- 
examination. The House cannot rule out the possibility that circumstances may arise where it 
would seek to have the Committee consider sworn prior recorded testimony or other statements 
of witnesses whose credibility had not been questioned or whose statements relate to facts not in 


'“Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. 
Hastings,” S. Rept. No. 101-156, 101” Cong., 1st Sess, 169 (1989). 
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substantial dispute.^ 

Witnesses . The House may call the following witnesses. The nature of the testimony of 
the respective witnesses is generally described in the Report that accompanied the Articles of 
Impeacliment. Depending on the nature of the cross-examination or the defense case generally, it 
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call 
other witnesses to address factual contentions that may be raised by the defendant. Those who 
sought immunity in connection with the House investigation are indicated. 

Article 1 

1 . Robert Creely [Immunity] 

2. Jacob Amato [hnmunity] 

3. . Leonard Levenson [Immunity] 

4. Donald Gardner 

5. Joseph Mole 

6. Rhonda Danos [hnmunity] 

Article 2 

7. Louis Marcotte 

8. Lori Marcotte 

9. Ronald Bodenheimer 

1 0. Bruce Netterville [Immunity] 

11. Mike Reynolds 

12. Jeffrey Duhon 

13. Aubrey Wallace 

Article 3 

14. Claude Lightfoot 

■1 5, FBI Special Agent DeWayne Homer 

16. FBI Financial Analyst Gerald Fink 

1 7. Richard Greendyke 

Article 4 

1 8. Fonner FBI Agent Cheyanne Tackett 

1 9. Former FBI Agent Robert Hamill 


^See, e^;,, “Report of the Impeachment Trial Committee on the Articles Against Judge 
Alcee L, Hastings,” S. Rept. No, I0I-I56, 101® Cong,, 1st Sess. 170 (1989). 
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Length of the case-in-chief . The House believes it can put on its case-in-chief in 30 
hours of direct testimony. 

Other . On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in 
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit 
List. (In that tire Report refers to matters such as procedural and litigation background that are 
not going to be part of the trial in this case, the Exhibit List contains numerous documents which 
will not constitute evidence at trial.) The House also made available other documents and 
records for inspection. Judge Porteuos's attorneys have already made an initial review of these 
other documents. (A copy of the letter and Exhibit List is attached.) 

A review of the Exhibit List provided to Mr. Westiing reveals that there are virtually no 
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the 
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or 
consist of testimony taken at that Hearing.^ Other significant sets of records include: 1) various 
documents describing tlie procedural background in this case; 2) court documents with which 
Judge Porteous is personally familiar, such as the records from the Liliebere case, over which 
Judge Porteous presided; and 3) documents consisting of the grand jury-related litigation in this 
case."' 


Though the Committee on the Judiciary’s Impeachment Task Force developed additional 
corroboration for certain of the allegations - such as by obtaining the ouratorship orders issued by 
Judge Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted 
the Maroottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in 
further analysis of Judge Porteous’s financial records related to his bankruptcy - a review of the 
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous 
and his attorney were not personally aware: 


^These include a substantial portion of Exhibits 11-49, relating to Amato, Creely, 
Gardner, Levenson and Danos; Exhibits 100-114, consisting of Judge Portoues’s financial 
disclosure reports; Exlribits 1 20- 1 24, consisting of the Lightfoot grand jury testimony; exhibits 
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino 
records and a few other miscellaneous bankruptcy-related records. 

"Exhibits 1 - 1 0 are background documents related to the procedural history of this case; 
Exhibits 50-68 are L iliebere court records; Exhibits 400-436 are the litigation documents related 
to Judge Porteous’s efforts to keep relevant materials fi:om the House and Senate. In addition. 
Exhibits 150 tltrough 200 generally consist of records related to Judge Porteous’s seeking and 
acceptance of trips and gifts from various parties tliat are not charged in the Articles but are 
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these are 
photographs (and some of the photogi-aphs include Judge Porteous), but many are duplicates of 
documents that were marked and listed in other places on the Exhibits List and include numerous 
exhibits related to matters not charged in the Articles. 
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Article 1 . Judge Porteous has been aware of the details and substance of the Lilieberg 
allegations since in or about late 2003. Judge Porteous was provided with tire documents, 
including grand jury testimony, related to his relationships with the Robert Creely and Jacob 
Amato and his handling of the Lilieherg case in connection with the October 2007 Fifth Circuit 
Hearing. At that Heating, he cross-examined Creely, Amato, and Joseph Mole - the critical fact 
witnesses. Judge Porteous was also present at the Task Force Hearing at which those tliree men 
testified and were cross-examined by his counsel. 

Article II . Judge Porteous has been familiar with the Marcotte allegations since at least 
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in 
affirmative defensive efforts on Judge Porteous’s behalf to keep him fi'om being charged in the 
Marcotte corruption scheme. These efforts included obtaining from Louis Marcotte an affidavit 
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received 
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous’s 
present counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations 
- having represented Louis Marcotte in connection with his guilty plea in March 2004 and, in 
fact, having been present representing Louis Marcotte during Louis Marcotte’s debriefing 
interviews with the FBI in 2004.* The allegations in Article II track the substance and detail of 
those interviews and Louis Marcotte’s and Lon Marcotte’s Task Force testimony, at which Judge 
Porteous was in attendance. 

Article III . Judge Porteous has been aware of the details and substance of the bankruptcy 
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed 
fo the grand jury in connection with the Department of Justice criminal investigation. Judge 
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including 
Lightfoot’s prior grand jury testimony and his files. He examined Liglitfoot and other witnesses 
at the Fifth Circuit Hearing, and Mr. Westling was provided the opportunity to examine 
Lightfoot at the Task Force Hearing. 

Article IV . As noted above, Judge Porteous is well aware of the allegations and evidence 
related to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis 
Marcotte - information that Judge Porteous is alleged to have concealed in connection with his 
1994 background check. Furthemiore, the evidentiaiy materials memorializing his statements 
consist of but a handful of documents, some of which were disclosed at the House Task Force 
hearings in November of 2009. 


*In a letter dated October 29, 2009, Mr. Schiff and Mr. Goodlatte alerted Mr. Westling to 
the potential conflict of interest in his taking a role in these proceedings on behalf of Judge 
Porteous that would require Him fo take a position or actions adverse to tlie Marcottes. If would 
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling 
representing him arising from Mr. Westling’s potential conflict so that no issue emerges at trial 
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings. 
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We look forward to working with the Committee to expedite the proceedings in this case. 


Sincerely, 


.//( / 




'■LMi 


Adam Schiff Bob Goodlatte 

House Impeachment Manager House Impeadiment Manager 


cc: Morgan Frankel 

Senate Legal Counsel 

Attachments 
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Conffresssi of tfje ®niteb ^tateg 

JSaasijinffton, SC 20515 

May 13.2010 


By Electronic and Regular Mail 

Richard Westling, Esq. 

Ober Kaler Grimes & Shriver 
1401 H Street, N.W. Suite 500 
Washington, D.C. 20005 

Re; Impeachment of Judge G. Thomas Porteous — 
hiitial Discovery Req uest 


Dear Mr, Westling: 

The purpose of this letter is to request certain discovery from Judge Poifeous. 

The House formally requests that Judge Porteous provide discovery of the 
following materials: 1) any tangible evidence Judge Porteous intends to use at trial; 2) 
any sworn or adopted statements from witnesses whom Judge Porteous intends to call at 
trial; and 3) transcripts or substantially verbatim statements of witnesses whom Judge 
Porteous intends to call at trial, These categories correspond to the categories of 
materials that the House has stated it will produce to Judge Porteous. 

If you have questions, please contact Mark H. Dubester, 202-226-2404 or Harry 
Damelin, 202-226-0144. 


Sincerely, 


Alan I, Baron 

Special Impeacliment Counsel 


s 
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Bitftcd States ^enatt 

WASHINOTOa DC 20tl0 
IMPEACHKENT TRIAL COMMITTEE 

DI8POSITIOH OF PRETRIAL ISSUES 
Upon consideration of the written subnilSBiona of the 
parties on pretrial Issues and the oral argument on April 12, 
1989, the oomraittoe has authorized the chair to Issue the 
following rulings on behalf of the comraltteei 
Preliminary Witness Lists 

First, on three occasions, beginning on August 10, 
19S8, the Conunlttee on Rules and Administration asked the 
parties for preliminary Hats of witnesses with a description 
of the general nature of the testimony that is expected from 
each witness. The Rules committee expressly stated that! 
neither side would be precluded, by the submission of this 
preliminary Information, from requesting subpoenas for other 

witnesses. On September 6, 1988, the House submitted a list 

I 

of twenty-three witnesses that It anticipates calling. The 
House briefly described the nature of each witnees's proposed 
testimony. On January 17, 1989, the House supplemented that 
list with six additional witnesses. Judge Hsetlnga did not 
provide to the Rules Committee a list of his proposed 
witnesses in these Senate proceedings. Neither has Judge 
Hastings provided to this committee a preliminary list of the 
witnesses that he intends to call before us, other than to 
refer to material which he had provided last year to a 
subcommittee of the House Committee on the Judiciary. 

( 281 ) 
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It Is iraperative that Judge Hastings now provide his 
preliminary witness list without any further delay. The 
conunittee requires the list in order tO complete its 
consideration of pretrial issues, including the fixing of an 
appropriate date to begin evidentiary hearings. Accordingly, 
Judge Hastings is directed to provide to the committee by 
noon on April 19, 1999, a preliminary witness list that 
identifies in good faith the witnesses that he intends to 
call before this committee. The witness list should also 
briefly state, in detail comparable to that already provided 
by the House for its anticipated witnesses, the nature of the 
testimony that Judge Hastings expects each listed witnasa 
would provide. This is to be a preliminary list. Judge 
Hastings may add, by showing good cause for not including 
them on the preliminary list, additional names when he 
submits his final witness list. In the absence of a showing 
of good cause, the conunittee may exclude the testimony of any 
witness who is not listed and described in the preliminary 
witness list. 

The House has Indicated that it may have additional 
witnesses. To the extent that those additional wltnesees are 
now known to the House, the House should supplement Its 
preliminary list by noon on April 19, 1989. 
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Motion In Limlna 

Second, the Houae has moved In limine to exclude five 
categories of evidence aa Irrelevant. 

The first category concerns the motivations of persons 
who investigated Judge Hastings in 1981 and then who 
prosecuted him in United States v. Haetlnqs , Cr. No, 81-596- 
Cr-ET<3. The third category concerns the motivations of 
persons who investigated the matters addressed by Grand Jury 
No. 86-3 {Miami) concerning the alleged disclosure by Judge 
Hastings of confidential wiretap information. 

Judge Hastings correctly notes that the Houae has 
placed on its witness Hat several assistant United States 
attorneys and agents of the Federal Bureau of Investigation 
who would testify in connection with either the bribery and 
perjury allegations or the wiretap matter. Judge Hastings 
asserts that the House motion is premature. He also asserts 
that he should be able to inquire into the motivation and 
bias of the witnesses against him. As Judge Hastings has 
asserted a tenable basis for some degree of latitude in 
cross-examining the witnesses that the House will call, the 
committee denies at this time this portion of the House's 
motion. To the extent that Judge Hastings proposes to 
Inquire into the motivations of persons who investigated and 
prosecuted him for a purpose other than impeaching witnesses 
that the House will calli the House motion is premature in 
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the absence of a firm Indication from Judge Bastings* through 
the filing of a witness list, that he intends to call any 
such witnesses. Wa wish to make clear nonetheless that our 
denial at this time of this portion of the Rouse motion 
should not be understood to Invito an open-ended inquiry Into 
the motivations of federal prosecutors and Investigatora, 
Rather, any such Inquiry must be limited to evidence that the 
investigations were conducted in a manner intended to mislead 
a court or trier of fact as to Judge Hastings' guilt or 
innocence. 

Categories two and four concern the motivations of 
persons who initiated, investigated, and considered the 
complaints that were filed against Judge Hastings in March, 
1963, and September, 1986, with the Eleventh Circuit under 
the Judicial Conduct and Disability Act of 1960, Judge 
Hastings contends that this aspect of the House motion also 
is premature. 

The issues that are presented by the articles concern 
Judge Bastings' conduct, not the conduct of members of the 
judicial branch or persons employed by it. Judge Hastings 
has made no showing that evidence in categories two and four 
would be relevant to the articles of impeachment. Moreover, 
a grant of the House motion with respect to categories two 
and four should help to focus the parties* preparation for 
trial on issues that will be germane to the Senate's 
consideration of the articles. The motion to exclude 


I 
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evidence of the matters described in categories two and four 
1 b granted. 

The fifth category in the Houae motion in limine ia 
cumulative evidence on Judge Hastings* general character and 
reputation. We agree with Judge Hastings that this portion 
of the House motion in limine is premature. Wo expect that 
Judge Hastings will be mindful of the limitations that the 
committee placed on the number of character witnesses/ and 
the total length of character testimony/ in the Claiborne 
proceedings, and that/ in composing his witness list/ Judge 
Hastings will recognize the need to avoid cumulative 
evidence. We can address at a later date any question which 
arises about the need to impose limits on that testimony. 
Documentary Discovery 

Third, Judge Hastings has moved for extensive pretrial 
discovery. He advocates that discovery be based on 
contemporary ideas about discovery In federal civil judicial 
proceedings. The House has proposed a scope of discovery 
that is modeled to a greater extent on federal criminal 
judicial proceedings. The House proposes to provide to Judge 
Hastings any exculpatory evidence that it possesses. The 
Bouse also proposes that each party provide to the other 
party the documents that it proposes to offer In evidence, 
prior sworn, adopted, or approved statements of witnesses 
that each proposes to call, and substantially verbatim and 
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contemporaneously recorded statementa of witneaaea that each 
intends to call. The discovery proposed by the Bouse should 
be completed as promptly as possible. He reject, however, 
the divergent theoretical limits — expansive In Judge 
Hastings* view and constricted in the House's view — that 
each side has advocated. 

The House has expressed a concern about one House of 
Congress directing another House to produce records. He need 
not address at this time whether the Senate has that power in 
an impeachment proceeding, because we think that it should be 
sufficient to state principles and a schedule to guide these 
proceedings! 

(a) TO the extent that the parties have had a 
disagreement about photocopying, we recommend to the House 
that the Issue bo resolved in Judge Hastings' favor and that 
the House provide to Judge Hastings copies of all documents 
that the House has no objection to providing on the basis of 
their content. To facilitate Judge Hastings’ response to the 
House's proposed stipulations, a matter that will be 
discussed below, the House should provide those copies by 
April 21, 1989, a week from today's order. 

{b) The House — which has proposed to provide 
exculpatory materials, certain prior statements of witnesses, 
and documents and other tangible evidence that it intends to 
introduce in evidence — has Indicated that it has provided 

- 6 - 
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most but not all of that material to Judge Hastings. The 
House would like to defer further production until it 
receives equivalent material from Judge Hastings, He will b« 
requiting comparable dieclosuce by Judge Haetingflr but the 
production to Judge Haetlnge should not be delayed while that 
occurs. Again, because we will be requiring responses to the 
House's proposed stipulations, the House should provide this 
material to Judge Hastings by April 21. 

(cj Concerning other documents, the sharing of 
information should be guided by a broader principle than that 
advanced by the House in its offer to provide exculpatory 
evidence and the prior sworn, adopted, approved, or 
substantially verbatim and contemporaneously recorded 
Statements of witnesses, in addition to the interests of the 
House in its role as advocate, for the ertlcles of Impeachment 
and the Interests of Judge Hastings in defending against 
those articles, the Senate has an interest in the development 
of a record that fully illuminates the matters that it must 
consider in rendering a judgment that under the Constitution 
only the Senate may make. We therefore ask the House — for 
documents that It has obtained from elsewhere in the 
government that are responsive to a particularized request 
from Judge Hastings — to determine whether there are 
specific objections, such as the need to honor promised 
confidences to people who may be at risk, to production to 

- 1 - 
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Judge Hastinge. In the absence ot specific objections by the 
House or by the governmental entity that provided the 
material to the House, which should be articulated in writing 
so that the parties and the committee may be apprised of 
them, the special constitutional process that we are now 
engaged in will be served best by the fullest disclosure 
possible. It nay be that for some documents an appropriate 
course of action would bo to provide them to the committee 
for an evaluation of their sensitive nature, if any, and a 
deterniinatian by the committee whether any restrictions 
should be placed on the terms of access to them. Again, 
because of the schedule that will be set forth below for 
responsBB to stipulations, the House should respond by Hay 3. 

(d) Judge Hastings also has a burden that he has not 
yet met. It will be necessary for him to do more than simply 
demand everything that other people have. In order to 
facilitate the process that we are asking the House and the 
other branches to undertake. Judge Hastings should identify, 
with far greater particularity than he has to date, the 
records that are germane to issues in these proceedings. 

Also, if it would be of assistance to the holders of 
doouments in determining their responses, he should 
articulate to them the basis for his requests. To enable the 
House to respond by May 3, Judge Hastings should submit his 
particularized requests by April 26. 
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{«) Neither the Department of Juetlca nor the counsel 
or the nembero of the investigating Committee of the Judicial 
Council of the Eleventh Circuit are before us. If Judge 
Hastings has requests for documents from either the 
Department f including the Federal Bureau of Inveatlgations. 
or the Judicial Council, he should promptly make 
particularized requests to them by April 26. With knowledge 
of the coOTJlttee's interest in the fullest dlscloeurs 
possible, wo would appreciate knowing of the Department's and 
the Council's responses at the earliest possible time. 

|£) Judge Hastings should provide his reciprocal 
discovery to the House by May 10, including all documents, 
tapes, and other tangible evidence ho intends to offer in 
evidence, and sworn, adopted, approved, or substantially 
verbatim statements of witnesses that Judge Hastings Intends 
to call. 

Depositions 

Fourth, Judge Hastings has asked that the Senate 
utilize its subpoena power to enable him to take depositions 
in advance of the committee's hearings. He has attached to 
his moat recent request a list, which he has denominated a 
provisional list, of twenty-four Department of Justice 
attorneys and Federal Bureau of investigation officials and 
agents. The list is taken from a list of provisional 
witnesses that Judge Hastings had submitted last year to a 
subcommittee of the House Committee on the Judiciary. 
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The coroaittee knows of no precedent for the pretrial 
examination of witnesses in conneotion with a Senate 
impeachment trial. NavartheleeB, the committee will give 
further consideration to Judge Hastings’ request for 
depositions after receiving from him a statement that 
Includes the following informations a list of proposed 
deponontsi a proffer of the testimony ha expects to elicit 
from each proposed deponent and the relevance of that 
testimony} whether the proposed deponent has testified or 
provided statements in prior proceedings and whether Judge 
Hastings has received or has had acoess to any transcripts or 
recorded statements} whether Judge Bastings has asked the 
proposed deponent to provide information voluntarily agd# if 
he has« the response gC the proposed deponent} and« if the 
committee provides for depositions but limits their number# 
what priorities Judge Hastings places among the depositions 
that he is requesting, 

If Judge Hastings wishes to pursue his request for 
depositions, he should submit this statement by April 28, 

1885. 

It Is the committee's hope and expectation that if 
either the House or Judge Hastings seeks an opportunity to 
obtain information from the Department of Justice, including 
the Federal Bureau of Information, that the Department and 
the Bureau will cooperate voluntarily to provide relevant 
Information, 
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gfclpulatlona 

Fifth, the House, on December 15, 1906, served an 
original and, on March 31, 1969, served a revised proposed 
stipulation of facts. 7he revised proposal reorganizes the 
original proposed stipulation of facts into fifteen 
categories, fhe House also served on December 15, 1988, a 
proposed stipulation of documents which asked that the 
parties stipulate that each of the listed documents is 
genuine, the proposed documentary stipulation also proposed 
other stipulations for designated categories of documents. 
The December 15, 1988 submission by the House on documentary 
stipulations stated the proposed stipulations did not 
preclude pertinent objections to the admissibility of the 
documents listed by the House based on matters not addressed 
in the stipulations. 

On January 17, 1989, the House proposed that the 
Senate adopt a rule that any proposed stipulation of fact 
will be accepted as true unless the opposing party dies a 
written objection, including a proffer as to why the proposed 
stipulation should not be taken as true, The House asked for 
a parallel rule on the authenticity of documents, 

An early resolution of factual questions and questions 
about the authenticity and admissibility of documents that 
are not in dispute will enable the parties and the committee 
to focus their time and energies on matters that are truly In 
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disagreement. Alao/ the cioniialttee has been directed by the 
Senate to report to it on facta that are uncontested. 

Accordingly, the committee accepts the House 
proposals. We direct Judge Hastings to respond to the 
House's proposed revised stipulations of fact, filed on March 
31, 1989, by admitting their truth or serving and filing a 
specific objection that includes a proffer as to why the 
proposed stipulation should not be taken as true. With 
respect to documents, we direct Judge Hastings to respond to 
the House's proposed documentary stipulations, filed December 
15, 1^88, by admitting the matters set forth in that 
submission and by admitting the admissibility of the 
documents listed by the House, or by serving and filing a 
specific objection that includes a proffer as to why the 
proposed stipulation concerning each document should not be 
taken as true and the particular document admitted into 
evidence. 

Judge Hastings has had nearly four months to evaluate 
the House's proposed stipulations. We direct that Judge 
Hastings' response be submitted no later than May 10, 1989. 
This should be a reciprocal process. Although Judge 
Hastings' has not proposed stipulations of his' own, he may do 
so by May 10. If Judge Hastings does submit proposed 
stipulations by that day, the House should respond to them by 
Hay 24. The parties should engage in this process with an 
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eye towards resolving problems- Consequently, if a 
disagreement about a proposed stipulation can be resolved by 
redrafting the stipulation to be more accurate, or can be 
resolved by providing access to a specific document, then we 
would expect the patties to work together to settle 
differences between them. 

Evidentiary Principles 

Sixth, the parties have expressed an interest in the 
evidentiary princlplea that will govern these proceedings. 

The coRuaittee's task la to receive and report evidence to the 
Senate. The Senate reserves the power to determine the 
competency, relevancy, and materiality of the evidence 
received by the committee. The committee is not bound by the 
federal Rules of Evidence, although those rules may provide 
some guidance to the committee. Members of the senate sit 
both as judges of law and fact. Precise rules of evidence 
are not needed in an impeachment trial to protect jurors, lay 
triers of fact, from doubtful evidence. In the end, the task 
of members of the Senate will be to weigh the relevance and 
quality of the evidence. 

Final Pretrial Statements 

bastly, the parties should file final pretrial 
statements by a date that the committee will designate when 
it Issues an order setting a date for the commencement of 
testimony. These statements should include a final list of 
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witneaaea with a brief statement of the* nature of each 
wltriess's proposed testimony. The parties should also submit 
marked exhibits that each proposes to offer. Further, each 
party should set forth to the committee the legal principles 
that each believes is applicable to each. article of 
impeachment, or, if appropriately grouped, set of articles. 
Although the committee will not reach conclusions of law, it 
is important for the committee, in determining the relevancy 
of evidence, to know from the parties the legal theories upon 
which each is proceeding, We will provide more detailed 
instructions to the parties about the contents of these 
pretrial statements. 

Deferred Hatters 

The committee is continuing to consider Judge 
Hastings' application for defense funds. The committee is 
also continuing to consider a schedule for ito evidentiary 
hearings. The committee expects to issue an order or orders 
on these matters within a week. 



Dated: April 14, 1989 


14 


£ 

I 

I 


VerDateNov 24 2008 


21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00173 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN:DPROCT 



156 


IN THE SENATE OF THE UNITED STATES 

SITTING AS A COURT OF IMPEACHMENT 


) 

In re; ) 

Impeachment of G. Thomas Porteous, Jr., ) 
United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


RESPONSE OF JUDGE G. THOMAS PORTEOUS, JR. 

TO THE MOTION OF THE HOUSE MANAGERS MOTION FOR DISCOVERY 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr,, a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and responds to the Motion of the House Managers 
for Discovery, In response Judge Porteous states as follows: 

In their motion for discovery, the House Managers have requested that Judge 
Porteous provide them with: (1) any tangible evidence Judge Porteous intends to use at 
trial; (2) any sworn or adopted statements from witnesses whom Judge Porteous intends 
to call at trial; and (3) transcripts or substantially verbatim statements of witnesses whom 
Judge Porteous intends to call at trial. 

Judge Porteous will provide the House Managers with the requested reciprocal 
discovery as it comes into his possession or is otherwise identified and provides the 
following specific responses to the motions numbered requests: 

Request No. 1: Judge Porteous has not yet identified the tangible evidence he 
intends to use at trial, but will make the evidence available to the House Managers once it 
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has been identified. Currently, there is a substantial amount of discovery outstanding in 
this matter, making it difficult, if not impossible, for Judge Porteous to make evidence 
decisions at this point. 

Request No. 2: Judge Porteous is not in possession of any sworn or adopted 
witness statements from any witnesses he may call at trial. 

Request No. 3: Judge Porteous is not in possession of any transcripts or 
substantially verbatim statements of any witnesses he may call at trial. 

Judge Porteous understands that the House Manager’s request is a continuing one 
and will provide any responsive materials if they are developed or identified during trial 
preparation. 


Respectfully submijledi 


RiWard W. Westling , ' 

Chplsea S. Rice 
Jackson B. Boyd - 
Anthony J. Burba 

Ober, Kaler, Grimes & Shriver, P.C. 
1401 H Street, N.W„ Suite 500 
Washington, D.C. 20005 


Jonathan Turley 

J.B. & Maurice C. Shapiro Professor 
of Public Interest Law 
George Washington University 
Law School 
2000 H Street, N.W. 

Washington. D.C. 20052 


Samuel S. Dalton 
Attorney at Law 
2001 Jefferson Highway 
P.O. Box 10501 
Jefferson, LA 70181-0501 


Remy Voisin Starns 
Attorney At Law PLLC 
200 1 Jefferson Highway 
P.O. Box 10501 
•Fefferson, LA 70181-0501 


Counsel for G, Thomas Porteous, .Ir., 

United States District Judge for the Eastern District of Louisiana 


Submitted: .June 4, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 4^'' day of June 2010, a copy of the foregoing pleading 
was served by electronic mail on the House Managers, through counsel, at the following 
e-mail addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - Mark.Dubester@mail.house.gov 
Harold Damelin - Harold.Damelin@mail.hou.se.gov 
Kirsten Konar - kkonar@sevfarth.com 
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United States Senate 

SENATE iMPEACEfMtN I 
TRIAL COMMITTEE 
WASHINGTON. DC ?!ib1iT AT3?E 


DISPOSITION OF DISCOVERY ISSUES 

The Committee has a duty to receive evidence and to report a statement of facts, both 
uncontested and contested, for consideration by the full Senate in exercising its sole power to try 
all impeachments. In order for the Committee to fulfiil this duty, the parties must cooperate in 
sharing information and other tangible evidence that will be made part of the Senate record or 
appears likely to lead to new, relevant evidence for the Senate proceedings. The parties have 
agreed to work together in the exchange of information and have come to agreement on several 
of the original discovery requests identified in the parties’ motions. The Committee encourages 
this cooperation. 

The remaining disputes largely concern the scope of Judge Porteous’s discovery requests 
for information beyond the four Articles of Impeachment adopted by the House and for 
information that is the work product doctrine of the House, 

The Committee seeks a fair discovery process which balances the need for Judge 
Porteous to obtain relevant information necessary for his defense with the orderly resolution of 
the Articles. Expanding these discovery proceedings to information not reasonably related to the 
four Articles of Impeachment would cause unnecessary delay and complication of the issues 
before the Senate. Furthermore, the Committee finds no basis for allowing Judge Porteous broad 
access to the work product of the House. Therefore, it is the Committee’s view that discovery 
should be limited to information relevant to the four Articles of Impeachment and not subject to 
a reasonable claim of work product protection by the House, 

Upon consideration of the written submissions of the parties on discovery issues, the 
Committee issues the following rulings: 
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Judge Porteous has agreed to provide the House with all of the information requested by 
the House motion for reciprocal discovery. Accordingly, Judge Porteous should promptly 
provide the information requested by the House as it becomes available. 

i'he House has agreed to provide Judge Porteous with some, but not all, of the 
information requested by Judge Porteous. In response to Request 1 , the House should provide all 
information in its possession that is relevant to, or likely to lead to new evidence on, the adopted 
Articles of Impeachment. The Committee finds that Requests 2 and 3 would intrude into the 
work product of the House and concludes that disclosure is not justified at this time. With 
respect to Request 4, the House should provide Judge Porteous with all information relevant to 
and reflecting on the character, credibility, or believability of witnesses that the House intends to 
call at trial. The House has agreed to provide Judge Porteous with all information responsive to 
Requests 5 and 6 and should do so promptly. Lastly, the Committee finds that the House need 
not provide the index of information sought in Request 7. 

The Committee encourages the parties to continue cooperation in discovery and other 
pretrial matters. 



M4CASKILL 


Chairman 



ORRIN G. HATCH 
Vice Chairman 


Dated: June 09, 2010 
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Congress of lift ®niteb States 

SBastington. SC 20313 


June 15, 2010 

Via Electronic Mail and Hand Delivery 

Richaid Westling, Esq. 

Ober Kaler Grimes and Shriver 
1401 H Street, N.W. Suite 500 
Washington, D.C. 20005 


Jonathan Turley, Esq. 

The George Washington University Law School 
2000 H. Street, N.W. 

Washington, D.C. 20052 


Re: Impeachment of Judge G. Thomas Porteous - Discovery 

Dear Counsel: 

Enclosed please find an updated Exhibit List and corresponding disc of exhibits. We 
have added 1 2 new exhibits, identified below, and we have also amended HP Exhibit 79, to add 
the witness certification to the end of the deposition transcript of Charlie Kemer. Please note 
that several of these newly-marked exhibits are documents or materials that Judge Porteous has 
seen before. 


HP Exhibit 6(c): Judge G. Thomas Porteous Jr.’s Reply Memorandum to 

the Report by the Fifth Circuit Special Investigatory 
Committee 

HP Exhibit 19: 12/08/03 FBI Interview of Robert Creely 

HP Exhibit 42: 12/08/03 FBI Interview of Rhonda Danos 

HP Exhibit 48: FBI Surveillance Video Recording (Judge Porteous and 

others entering and leaving Emerils Restaurant on March 

11,2002) 

HP Exhibit 49: ' FBI Wiretap Recordings (March 1 1 , 2002 telephone 

calls by LouisMarcotte to Judge Porteous’s chambers re: 
lunch at Emerils) 

HP Exhibit 89(a)-(d): FBI Interviews of Ronald Bodenheimer 

HP Exhibit 333(a)-(b): Interviews of William Greendyke 


HP Exhibit 343: 


Documents produced by Claude Lightfoot to Grand Jury 


HP Exhibits 48 and 49 are enclosed on separate discs. 
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In addition, please be advised that upon a further review of documents and materials in 
the House’s possession, the House has identified additional materials - approximately 3 
redwelds and some electronic files of FBI spread sheets of financial records - for your 
inspection. 

As we have indicated, we have taken an expansive view of our obligations, and these 
materials may exceed the requirements of the Special Impeachment Trial Committee’s June 9, 
2010 Disposition of Discovery Issues. In conjunction with the additional materials on the exhibit 
list, we believe that with the production of these materials for your inspection (and copying if 
you desire), we have satisfied our discovery obligations in this case. However, we recognize that 
discovery obligations are ongoing, and if we identify additional discoverable materials in our 
possession, we shall inform you promptly of that fact and either provide them to you or permit 
you to inspect them. 

If you have any questions about the updated Exhibit List and disc of exhibits, or the 
House's document production, please contact Kirsten Konar at 202-828-3526. 


Sincerely, 






Alan 1. Baron 

Special Impeachment Counsel 


Enclosures 


cc: Derron Parks (via e-mail) (w/o enclosures) 

Tom dipping (via e-mail) (w/o enclosures) 
Rebecca Seidel (via e-mail) (w/o enclosures) 
Justin Kim (via e-mail) (w/o enclosures) 

Daniel C. Schwartz (via e-mail) (w/o enclosures) 
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IN THE SENATE OF THE UNITED STATES 

SITTING AS A COURT OF IMPEACHMENT 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 
United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


NOTICE OF JUDGE G. THOMAS PORTEOUS, JR. 

REGARDING POSSIBLE FUTURE DEPOSITION REQUESTS 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr„ a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and files this notice regarding possible future 
deposition requests with the Senate Impeachment Trial Committee. 

Judge Porteous is filing this notice in order to provide the Senate Trial Committee 
with information regarding the possible need for future depositions in this matter. At this 
point, Judge Porteous suspects that he may seek to depose a limited number of witnesses 
as part of his pretrial preparation. However, filing a request for permission to subpoena 
and depose witnesses at this point is premature because a substantial amount of discovery 
is still outstanding and it is possible that production of the requested discovery will 
eliminate the need for one or more depositions. Accordingly, Judge Porteous is filing this 
notice in order to inform the Committee that he may still file for permission to subpoena 
witnesses and to take their depositions - a practice that was permitted by the Senate 
Impeachment Trial Committee in the Hastings impeachment trial process - at a later date. 


£ 

I 
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Finally, Judge Porteous seeks to raise an issue that may require additional 
consideration by the House Managers and the Committee in the event that the House 


Managers determine additional depositions are necessary. While the House Managers 
have independent subpoena power, Judge Porteous notes that for the House Managers to 
use that power in order to conduct pretrial depositions would place the House at a 
significant advantage and would be grossly unfair to Judge Porteous. Accordingly, Judge 
Porteous suggests that, consistent with the practice of the House in the Hastings 


impeachment trial, any pretrial depositions by the House should require approval of the 
Senate Impeachment Trial Committee prior to scheduling such depositions and that Judge 
Porteous’ counsel should be permitted to participate in any depositions approved by the 


Committee. 


Respectfully subtpittedT 



■ Richard W. Westjirtg 
Chelsea S. Rice 
"Jackson B, Boyd 


Anthony^ J. Burba 

Ober, Kaler, Grimes & Shriver, P.C. 
1401 H Street, N.W., Suite 500 
Washington, D.C. 20005 

Samuel S. Dalton 
Attorney at Law 
2001 Jefferson Highway 
P.O. Box 1050! 

•lefferson, LA 70181-0501 

Counsel for G. Thomas Porteous, Jr., 
United States District Judge for the Eastern 


Jonathan Turley 

J.B. & Maurice C. Shapiro Professor 
of Public Interest Law 
George Washington University 
Law School 

2000 H Street, N.W. 

Washington, D.C. 20052 

Remy Voisin Stams 
Attorney At Law PLLC 

200 1 .lefferson Highway 
P.O. Box 10501 
Jefferson, LA 70181-0501 


District of Louisiana 


Submitted: May 28, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28*'' day of May 2010, a copy of the foregoing 
pleading was served by electronic mail on the House Managers, through counsel, at the 
following e-mail addresses: 


Alan Baron - abaron@sevfarth.com 


Mark Dubester - Mark.Diibester@;mail.house.eov 
Harold Damelin - Harold. Dainelin@mail.house.aov 


Kirsten Konar - kkonar@sevfarth.coin 


Jessica Klein, Clerk - Jessica. Kleim'dimail. house. eov 


Richard W. Wtistling 
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in WJje Senate of tf)e iJniteb ^tatc^ 

Sitting as a Court of Impeachment 


) 

111 re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


RESPONSE BY THE HOUSE OF REPRESENTATIVES 
TO NOTICE OF JUDGE G. THOMAS PORTEOUS, JR. 
REGARDING POSSIBLE FUTURE DEPOSITION REQUESTS 


The House of Representatives (“House”), through its Managers and counsel, 
respectfully responds to the Notice of Judge G. Thomas Porteous. Jr. Regarding Possible 
Future D epo sition Requests . In support of this response, the House respectfully submits: 

Judge Porteous has had both ample time and infomiation to identify witnesses he 
might want to depose, If he seeks to depose a witness who, for example, he believes 
would have exculpatory testimony but would otherwise be unavailable, it is hardly 
conceivable that such a witness would be unknown to him at the present time.* As noted, 
Judge Porteous has been provided in depth knowledge of the House’s case.^ In light of 
the procedural posture of the case. Judge Porteous’s contention - that he needs additional 


'of course, Judge Porteous has no right to depose any witnesses . See Disposition of 
Pretrial Issues, Senate Impeachment Trial Committee (Judge Hastings), Apr. 14, 1989 at 
10, reprinted in Report of the Senate Impeaclunent Trial Committee on the Articles 
against Judge Alcee Hastings, S. Hrg. 101 194, Pt. 1, 101st Cong., 1st Sess. at 290 (1989) 
( “The committee knows of no precedent for the pretrial examination of witnesses in 
connection with a Senate impeachment trial.”). 

^See Re.sponse b y the House of Representatives to Motion of Judge G. Thomas Porteou s. 
Jr. For Discovery from the House Managers . Additionally, the House Managers in an 
April 13, 2010 letter to Senators McCaskill and Hatch responding to a series of questions 
from Senate Legal Counsel have previously provided a preliminary trial witness list. 
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time to identify witnesses to be deposed because “substantial discovery” remains - does 
not provide a reasonable basis for any failure to identify witnesses to be deposed at this 
time. 

In order to avoid any unnecessary delay, the House requests that Judge Porteous 
be directed to identify any witnesses he miglit want to depose and to submit a factual 
justification for the requested deposition. 

The House does not foresee taking additional depositions absent compelling 
circumstances, such as an essential witness who might be unavailable at trial. 

Respectfully submitted, 

The United States House of Representatives 




Alan I. Baron 

Special Impeacliment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C. “Hank” Johnson, F. James Sensenbrenner, Jr. 


June 4, 2010 


2 
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Senate of fKnitel} ^tateK 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR AUTHORITY TO 
ISSUE OR, ALTERNATIVELY, ASSISTANCE IN ISSUING, DEPOSITION 
SUBPOENAS AND REQUEST FOR EXPEDITED CONSIDERATION 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and respectfully requests authority to issue, or, alternatively, assistance from 
the Senate, acting through the Senate Impeachment Trial Committee (the “Committee”), 
in issuing, deposition subpoenas. In support. Judge Porteous states as follows; 

1. In connection with its impeachment proceedings, the House of 
Representatives (the “House”), acting through its Special Impeachment Counsel, 
undertook an extensive investigation into the allegations lodged against Judge Porteous. 
In addition to receiving significant volumes of documentary material from the Fifth 
Circuit and a variety of third-parties, including the Department of Justice, the 
Metropolitan Crime Commission, and other entities,' the House Impeachment Counsel 
obtained deposition testimony from a large number of key witnesses - including from 
most of the individuals that the House intends to call to testify at the evidentiary hearing. 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 


Access to these materials, which thus far House Impeachment Counsel has 
denied, is the subject of separate motions that Judge Porteous filed on June 27, 201 0. 


£ 

I 
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2. Specifically, during their investigation. House Impeachment Counsel 
“interviewed over 70 individuals and took over 25 depositions.” See H. Rpt. 1 1 1 -427, 
Report of the House Judiciary Committee concerning the Impeachment of Judge Porteous 
(dated March 4, 2010), at 7. While the identity of ail the individuals that the House 
Impeachment Counsel deposed is unknown, it is apparent from their most recent Exhibit 
List that the House Impeachment Counsel were permitted to take depositions of at least 
the following 26 people: Robert Creely (on 8/28/2009, HP Ex. 16); Jacob Amato, Jr. (on 
10/14/2009, HP Ex. 24); Leonard Levinson (on 8/24/2009 & 1/6/2010, HP Ex. 30 & 31); 
Don Gardner (on 9/22/2009, HP Ex. 36); Rhonda Danos (on 8/25/2009 & 12/3/2009, HP 
Ex. 46 & 47); Louis Marcotte (on 10/13/2009, HP Ex. 68); Lori Marcotte (on 8/26/2009, 
HP Ex. 76); Jeffrey Duhon (on 7/23/2009, HP Ex. 78); Charles Kemer (on 12/3/2009, HP 
Ex. 79); Aubrey Wallace (on 7/24/2009, HP Ex. 83); Ronald Bodenheimer (on 
8/27/2009, HP Ex. 86); Bruce Netterville (on 8/26/2009, HP Ex. 92(a)); Claude Lightfoot 
(on 9/24/2009, HP Ex. 123); T. Patrick Baynham (on 9/23/2009, HP Ex. 158); Timothy 
Young (on 9/23/2009, HP Ex. 159); Peter S. Koeppel (on 9/21/2009, HP Ex. 183); 
Richard Windhorst (on 9/22/2009, HP Ex. 184); Ernest Souhlas (on 9/23/2009, HP Ex. 
185); Jody Rotolo (on 9/25/2009, HP Ex. 192); Sharon Konnerup (on 8/26/2009, HP Ex. 
194); Leonard Cline (on 8/26/2009, HP Ex. 195); Diane Lamulle (on 9/26/2009, HP Ex. 
197); William Hedrick (on 1/7/2010, HP Ex. 166); Kenneth A. Bradley (on 9/21/2009, 
HP Ex. 181); Richard Chopin (on 9/22/2009, HP Ex. 182); and T. Allen Usry (on 
10/14/2009, HP Ex. 163). 

3. While the House, through its Impeachment Counsel, has had the 
opportunity to take literally dozens of depositions in order to prepare, organize, and 
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refine its prosecution case, Judge Porteous has not yet been able to take even one 
deposition in support of his defense. It is in light of this stark imbalance that Judge 
Porteous now requests authority to issue or, alternatively, assistance from the Senate in 
issuing, deposition subpoenas for a limited number of witnesses. 

4. Judge Porteous seeks this authority and/or assistance so that he may take 
depositions of the following 10 individuals^ - all of whom the House Managers have had 
an opportunity to depose and most of whom the House Managers have indicated that they 
intend to call to testify against Judge Porteous.^ For context, each individual’s name is 
followed by a short description of that person’s relationship to the allegations charged in 
the Articles of Impeachment. 

a. Jacob Amato, Jr. 

i. Mr. Amato is an attorney with whom Judge Porteous is 
alleged to have engaged in a corrupt relationship. Mr. 
Amato represented Liljeberg Enterprises in connection with 
a lawsuit brought by Lifemark Hospitals of Louisiana, Inc., 
over which litigation Judge Porteous presided as a federal 
district court judge. Mr. Amato (and/or his law firm) is 
referenced by name in Articles of Impeachment 1 and IV. 

ii. In an attempt to secure his deposition without Senate 
assistance, on June 28, 2010, counsel for Judge Porteous 
contacted counsel for Mr. Amato and inquired whether he 
would appear voluntarily for a deposition. On June 29, 
2010. Mr. Amato’s counsel informed Judge Porteous’s 
counsel that Mr. Amato will not agree to appear voluntarily 
for a deposition. 


Judge Porteous respectfully reserves the right to supplement this request and seek 
authority and/or assistance to take additional depositions, should such be warranted based 
on the deposition testimony and/or defense counsel’s investigation and trial preparation. 

^ See Preliminary Designations by the House of Representatives of Witnesses, 
Requests for Subpoenas, Requests for Immunity and Stipulations, dated June 8, 2010. 

3 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00190 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



173 


b. Robert Creety 

i. Mr. Creely is an attorney with whom Judge Porteous is 
alleged to have engaged in a corrupt relationship. Mr. 
Creely (and/or his law firm) is referenced by name in 
Articles of Impeachment I and IV. 

ii. In an attempt to secure his deposition without Senate 
assistance, on June 28, 2010, counsel for Judge Porteous 
contacted counsel for Mr. Creely and inquired whether he 
would appear voluntarily for a deposition. On June 29, 
2010, Mr. Creely’s counsel informed Judge Porteous’s 
counsel that Mr. Creely will not agree to appear voluntarily 
for a deposition. 

c. Louis Marcotte, 111 

i. Mr. Marcotte, who is the brother of Lori Marcotte, was an 
employee and/or part owner of Bail Bonds Unlimited, and 
is referenced by name in Articles of Impeachment 11 and 
IV. Mr. Marcotte pleaded guilty to conspiracy to violate 
the Racketeering Influenced and Corrupt Organizations 
(“RICO”) Act, based upon predicate crimes of mail fraud 
and public bribery, and, as a part of his plea agreement, has 
agreed to cooperate with the government. 

d. Lori Marcotte 

i. Ms. Marcotte, who is the sister of Louis Marcotte, was an 
employee and/or part owner of Bail Bonds Unlimited, and 
is referenced by name in Articles of Impeachment II and 
IV. Ms. Marcotte pleaded guilty to conspiracy to commit 
mail fraud and, as a part of her plea agreement, has agreed 
to cooperate with the government. 

e. Rafael Goyeneche 

i. Mr. Goyeneche is the president of the Metropolitan Crime 
Commission and participated in that organization’s 1994 
investigation into Judge Porteous. 

f DeWayne Horner 

i. Mr. Homer was a Special Agent with the Federal Bureau of 
Investigation, who worked out of the New Orleans field 
office and was assigned to the Public Cormption Squad. 
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Mr. Horner participated in the Department of Justice’s 
investigation into Judge Porteous. 

g. Joseph Mole 

i. Mr. Mole is an attorney who represented Lifemark 
Hospitals of Louisiana, Inc. in its lawsuit against Liljeberg 
Enterprises, over which litigation Judge Porteous presided 
as a federal district court judge. 

h. Claude Lightfoot 

i. Mr. Lightfoot is an attorney who represented Judge 
Porteous in connection with the bankruptcy proceedings 
described in Article of Impeachment III. 

i. Bobby Hamil 

i. Mr. Hamil was a Special Agent with the Federal Bureau of 
Investigation in 1994 and participated in the background 
investigation of Judge Porteous relating to his nomination 
to the federal bench. Mr. Hamil was present for various 
interviews related to that investigation. 

j. Cheyanne Tackett 

i. Ms. Tackett was a Special Agent with the Federal Bureau 
of Investigation in 1994 and participated in the background 
investigation of Judge Porteous relating to his nomination 
to the federal bench. Ms. Tackett was present for various 
interviews related to that investigation. 

5. Given the allegations set out in the House’s Articles of Impeachment, the 
relevance of these individuals’ testimony is obvious. Judge Porteous seeks to elicit from 
these witnesses exculpatory and/or contradictory testimony concerning the House’s 
Articles of Impeachment, including its honest services article (Article I) and conflicts of 
interest article (Article 11). In addition, some of these witnesses should be able to shed 
light on what information about Judge Porteous’s previous conduct as a state court judge 
was known to investigators prior to his confirmation to the federal bench. 
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6. Moreover, permitting Judge Porteous to take these depositions will 
promote both the Congress’s and Judge Porteous’s interest in ensuring a fair, efficient, 
and equitable process in at least three ways. 

7. First, allowing the depositions will enhance the efficiency of the parties’ 
presentation of evidence at the evidentiary hearing and reduce the potential that the 
hearing will be unduly delayed. In particular, depositions will assist the defense in 
determining the relevant information known by each witness, thereby permitting Judge 
Porteous’s counsel to better plan and streamline their direct- and cross-examinations. 
While many of the individuals that Judge Porteous is seeking to depose have testified 
previously, that testimony was elicited either solely or primarily by government attorneys 
(including Justice Department lawyers. Fifth Circuit investigators, and House 
Impeachment Counsel) in connection with their investigation and prosecution of Judge 
Porteous. Accordingly, there is no assurance that those examinations elicited all relevant 
exculpatory and/or contradictory testimony. Indeed, it would be inequitable in the 
extreme to limit Judge Porteous’s pretrial witness preparation to only that testimony 
elicited by his prosecutors. Depositions will also enable the Committee and the parties to 
determine more quickly which witnesses will require immunity orders and, thus, afford 
the Committee more time to obtain such orders. Depositions will further assist the 
defense in responding to the House Managers’ extensive proposed stipulations - of which 
there are more than 300. 

8. Second, granting Judge Porteous's request to take pretrial depositions will 
serve the interests of equity and due process. As noted above, the House Managers have 
utilized the extensive powers and resources available to them prodigiously. In particular. 
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they have used the House’s subpoena power to take at least 28 depositions of 26 different 
people in preparing their case. Judge Porteous, however, has not had the opportunity to 
take even a single deposition in connection with his defense. Core constitutional 
concepts of fairness and due process, which this Committee has committed itself to,'* 
simply cannot countenance such disparity. 

9. Third, allowing the requested depositions comports with past precedent. 
In the 1989 impeachment trial of Judge Alcee Hastings, the defense requested an 
opportunity to take a series of pretrial depositions. The Committee entertained this 
request and advised the defense to identify those individuals that it wished to depose, 
describe the testimony that it expected to elicit from each, and note whether the 
individuals had been asked to provide information voluntarily and, if so, their responses. 
See Hastings Senate Impeachment Trial Committee Disposition of Pretrial Issues, First 
Order (S. Hrg. 101-194, pt. 1, at 289-90). Hastings's counsel responded with a list of 16 
witnesses that he proposed to depose. (Id at 457-47.) 

1 0. The House Managers responded (through their counsel, Mr. Baron) to the 
proposed deposition list by stating that they “do not oppose Respondent’s request for 
depositions except to the extent that any such depositions exceed the scope of the charges 
contained in the Articles of Impeachment....” (Id. at 469; see also id. at 572-73 
(Statement of House Manager Bryant at 5/18/1989 Committee Hearing: “Mr. Chairman, 
we don’t mind if [the defense] deposes all these people; it is fine with us.”) The House 


See Recording of Committee Meeting held on April 1 3, 20 1 0, 
http://www.senate.gov/general/impeachment hearing porteous 041310.htm (Senator 
and Committee Chair McCaskill stating that the “guiding force of this matter has to be 
due process”; Senator and Committee Vice-Chair Hatch stating that “we must proceed 
with the utmost seriousness and dedication to fairness”). 
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Managers then proceeded to submit their own request for three pretrial deposition 
subpoenas, which they needed “in order to prepare effectively for the presentation of 
evidence in this impeachment case....” (/</. at 473.) At a subsequent Committee hearing, 
House Impeachment Counsel (Mr. Baron) explained that he sought to depose these three 
individuals because one of them “could be a very important witness” but that he “can’t 
tell for sure, because she will not talk to us.” (Id. at 558.) As to the other two proposed 
deponents, Mr. Baron explained that the House Managers sought to take their depositions 
because Judge Hastings had listed them as potential witnesses and Mr. Baron “want[ed] 
to find out what [they were] going to say. That is part of my pretrial preparation. I do 
not like to be surprised.” (Id. at 561 .) 

1 1 . Judge Porteous concurs with Mr. Baron - he too does not want to be 
surprised. That is precisely why permitting Judge Porteous an opportunity to take 
depositions in this matter is so crucial. To deny that opportunity would place Judge 
Porteous at a severe disadvantage vis-a-vis the House Managers, who have had an 
unlimited opportunity to take all of the depositions that they wished. Moreover, the 
disadvantage is exacerbated in this case since Judge Porteous was never criminally 
charged. Unlike Judges Hastings and Nixon, whose Senate impeachment trials followed 
extensive criminal trials, in connection with which they were afforded more fulsome 
discovery rights and an opportunity to examine and cross-examine exhaustively the 
witnesses called against them. Judge Porteous has not yet had a full and fair opportunity 
to question the witnesses which will be called against him. 

1 2. Finally, because new counsel has only recently been added to this case and 
because the evidentiary hearing is fast approaching. Judge Porteous cannot proceed apace 
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to request that these witnesses appear voluntarily, wait for a response, and then seek 
Senate assistance when they refuse. Given the truncated timeframe set by the Committee 
in this matter, Judge Porteous simply lacks the time necessary to pursue such a process, 
comply with the Committee’s other pretrial deadlines, and prepare for the evidentiary 
hearing that is set to begin in two-and-a-half months Thus, in an effort to avoid 
additional delay, Judge Porteous seeks the immediate assistance of the Senate in 
resolving this issue. 

WHEREFORE, Judge Porteous respectfully requests that the Senate grant him 

authority to issue or, alternatively, assist him by issuing, deposition subpoenas for the 

individuals identified above. To the extent that it is required. Judge Porteous also 

requests that the Senate assist him in obtaining immunity orders for those witnesses who 

refuse to testify at such depositions without immunity. 

Respectfully submitted, 

/s/ Jonathan Turlev 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 29, 2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that on June 29, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@.mail.hoiise.gov 
Harold Damelin - Harold.damelinr@mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 

/s/ Daniel T. O’Connor 
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in tK|)E Senate of tfiE Uiuteti States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porlcous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

J 


THE HOUSE'S OPPOSITION TO 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR AUTHORITY TO 
ISSUE OR, ALTERNATIVELY, ASSISTANCE IN ISSUING, DEPOSITION 
SUBPOENAS AND REQUEST FOR EX PEDI TE D CONS I DERATION 

The House of Representatives ("House”), through its Managers and counsel, 
respectfully submits to the Senate Impeachment Trial Committee ("Committco”) this 
Opposition to Judge Porteou.s's ubove-captioiied motion seeking to take depositions of 
ten witnesses. 

1. OVERVIEW 

An impeachment trial is not simply a variant of the civil litigation process. 
Accordingly, Judge Portcous has no inherent right to take any depositions in connection 
witli this Impeachment proceeding. Moreover, Juilgc Portcous ha.s not satisfied the 
narrow criteria pursuant to which depositions were permitted in the Hastings 
Impeachment proceedings, that is, I'or witnc.sscs who have not previously testified and 
whose testimony is central to the case of the party seeking to lake the deposition. To the 
contrary, many of tlic witnesses who Judge Portcous seeks to depose have testified on 
multiple occasions, including circumstances where they were called by Judge Portcous, 
cross-examined by Judge Portcous or his counsel, or where Judge Portoous's counsel was 
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provided the opportunity to examine them and declined to do so. Indeed, Judge 
Portcous's assertion that he -'has not yet liad a full and fair opportunity to question the 
witnesses which [sic] will bo called against him” is patently inaccurate. Moreover, three 
of the ten witnesses have extremely limited roles - namely, identifying and authenticating 
their 1994 write-ups of interviews with Judge Porteous. As to these witnesses. Judge 
Portcous has been provided the write-ups of the interviews, and the contents of their trial 
testimony is thus well-known to Judge Porteous. Judge Porteous's Motion should 
thcrelbrc be denied. 

II. JUDGE PORTEOUS'S MOTION SHOULD BE DENIED BECAUSE 

THE 

WITNESSES HAVE EITHER ALREADY TESTIFIED 

OR ARE NO'l' SUFFICIENTLY CENTRAL TO HIS CASE 

In support of Ills request for depositions. Judge Porteous cites to certain 
arguments made by coun.sci in the Hastings Impeachment.' Specifically, Judge Portcous 
somewhat disingenuously cites to certain positions of the parties in that case, but fails to 
discuss the actual ruling of the Senate Committee, which, in substance (and with one 
narrow exception), r cicctc d the parties' requests for depositions whore prior witness 
testimony was available. 

The pertinent language ofthc Senate's ruling is as follows: 


'Even this discussion ofthc procedural history is incomplete. The position of the Mouse, 
as statcti by its Manager (Rep. Bryant), made it clear that the House's request for 
depositions was in response to Judge Hastings's request: ”Lct me also say, we arc not 
urging the Senate either to grant them [witness depositions] or not grant tlicm. We arc 
pointing out that there is no authority to insist upon them. If you choose to grant them, 
very well, we would like to have our three granted as well, is all 1 am saying." R eport of 
the Senate Imnc ac hmc nl Trial Committee on the Articles Auainst Judac Alcce L. 

Hastinu s P'llastinus Hearioi; Rcnorf ’l. S. Ilrg. 101-194, Pt. I at 558 (1989) (statement ot 
Mr. Bryant). 
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In ruling upon these requests, unnreccdcntcd in the context ol'an 
imnc a chm cn t proeccdini! . the committee has been guided by whether a 
stronu showiim of need has been made. In particular, the committee has 
considered, first, whetlier or not there has been an adequate showing that 
the deposition could ascertain relevant evidence, and second, whether or 
not the parties already have a sufficient basis for trial preparat i on in any 
prev ious t estimony by a proposed deponent . " 


Tile 1 lastings Committee pemiittcd certain depositions. In approving one of the 
1 louse depositions, the Committee noted that the witness "has never previously 
testified." ’ Other requests by the House for witness depositions were denied because 
“there is no indication that either of these witnesses is sufficiently central to these 
proceedings. . . The Committee approved one deposition sought by Judge Hastings 
"because Judge Hastings has argued that [the witness's] testimony may be especially 
centra! to his defense."'^ The Committee further informed Judge Hastings that he could 
supplement his deposition requests, but in doing .so. Judge Hastings "should be mindful 
of whether or not ho has access to the individual’s prior testimony.’’^’ 

The narrowness of that Order is underscored by a consiticration of the Hastings 
Hearing where the Hastings Committee consider the parties' respective deposition 
requests. At that Hearing, tlic 1 lastings Committee focused on two points in particular, as 

~l mpeachmunl Tri a l Commi tt ee Dispo siti on of P retrial Iss u es Fourt h Order [" f ourth 
Order"] . May 24. 19<S9 at 5-6, published in Hastiims H e ariim Re port, at 601, 605-06 
(emphasis added). That Order is attaclicd to tliis Opposition as "Attachment I ." 

' Fourth Order at <S, Hastinus Heari i m Repor t at 60S. 

'* Fo u rth Ord er at 7, I l a.stinus H earinu R e port at 607. 

TtifllrtiliTrcier at 6, Has timis Heariim Report at 606. 

^’ Fourth Order at 7 , Hastiims Hearinu Report at 607. 'Hiat Order also required a showing 
by Judge Portcous as to whether the witnesses would provide him information 
voluntarily. 
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rcllcctcd in the subsequent order. First, the Hastings Committee focused on the c.xtcnt to 
which the depositions would pcmiit the moving party to affirmatively advance its case.^ 
That concern is entirely antithetical to the request by Judge Portcous, namely, that he 
should be permitted to depose the House's witnesses - not for the purposes of advancing 
his case, but, essentially to have a dry run at cross-examination. Second, the Hastings 
Committee drilled down on whether prior transcripts for the given witnesses were 
available. As Vice Chairman Specter stated, after inquiring whether a given witness had 
testified: "That is an important fact, at least in my mind. If someone has testified before, 
1 would be disinclined to use compulsory process [to obtain a deposition] on her.”** 


^Thus, nearly the entire colloquy associated with the deposition motions consisted of the 
Senate seeking proffers from both the House and Judge blastings of wliat they expected 
the witnesses to testify to and how that testimony would affirmatively advance their 
cases. Sec Hastin u s Repo rt at 557-Sl . Thus, for example. Vice Chairman Specter asked 
Mr. Baron as to one witness; "What would you expect her to testify to?" Id. at .55S. 
Chuinnan Bingaman discussed with Judge Hastings's attorney how the witnesses would 
"prove the [Judge 1 lastings's] theory or to develop the theory . . ." id. at ,56.'). As to 
another witness, Vice Chairman Specter asked: "What would expect to prove througli 
him." ki. at 57! . As to Department of Justice and FBI officials, Chairman Bingaman 
asked: "What is your cither [sic] offer of proof or hope for proof?” Jd, at 574, As to 
another witncs.s, Senator Specter asked: "[VV]o arc waiting to hear what relevance there is 
to anything, to an offer of proof." kl- ih 575. Judge Portcous juxtaposes Mr. Baron's 
statements in Hastings in which he explains why the I louse sought a deposition of a 
potential 1 louse witness (that is, to know what the witness would say before the House 
were to call him) to support the contention that Judge I’ortcous should be entitled to 
depose the House's witnesses in this case, where such depositions have no possible 
relevance to the proof of Judge I’ortcous's case. I'liese different reasons for a deposition 
are night and day. 

’' Hastings Report at 56.'!. Sec akso : "Vice Chainnan: 1 lasn't he testified before at Judge 
Hastings' criminal trial?" Id, at 562; “The Chairman: |Y]ou have got a lot of testimony 
by most of tlicse people. Most of these arc not new names. It seems that that should 
give you .some inclination of what you expect to face when you get into the trial.” kl. at 
562; "[Judge Hastings's attorney]; [0]ne problem is that [the witness] has never testified 
anywhere.” ki. at 566; " I'hc Chairman: Do you have that transcript? [Judge Hastings's 
attorney]: I do, indeed." kl. at 567. 
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Thus, the principles that emerge from the Hastings Impeachment, individually and 
collectively, compel the denial of Judge Porteoiis's depo,sition requests. As described in 
detail below, as to seven of tlic witnesses, there is “already ... a sufficient basis for trial 
preparation in . . . previous testimony,” and, as to the remaining three, “there is no 
indication that [they] are sufficiently central to these proceedings." I'inally, .iudge 
Porteous advances no credible contentions and fails to proffer any claim that that any of 
the witnesses have evidence that would affirmatively support his defcn.se. Certainly, 
Judge I’orteous has not demonstrated a “strong showing of need" for depositions, that is, 
the need to depose: I ) central witnesses, 2) who have never testified or who have refused 
to cooperate, and 3) who are alleged to have relevant evitlence “that is especially central 
to his defense." As described below, none of the witnc.sscs listed by Judge Porteous 
satisfy those criteria. 

111. JUDGE PORTEOUS HAS NOT DEMONSTRAl'ED ANY NEED 
TO DEPOSE TH E WITNESSES W H O HE H AS LISTED 

The following witness-by-witness discussion sets forth the notice that 
Judge Porteous presently has of the anticipated trial testimony, as well as the 
numerous witnesses whom Judge Porteous or his counsel have actually cross- 
examined, been given the opportunity to cross-examine, or have called as a 
witness. As is clear, in light of the detailed notice that has been provided to Judge 
Porteous of the precise contours of the witnesses' testimony. Judge Porteous 
cannot meet the "need" showing that was required in the 1 Uistings Impeachment 
proceedings: 

1 ) Jaco b Am ato. Mr. Amato has testified three times (before the 
Grand Jury, tlic Fifth Circuit, and the House Impeachment 'fask 
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Force), l ie was cross-examined by Judge Porteous before the Fitth 
Circuit and was cross-examined by Judge Porteous's attorney 
before the I louse. Judge Porteous was present during Mr. Amato's 
1 louse testimony. All transcripts have been provided to Judge 
Porteous's attornoy.s, and Judge Porteous will be able to assist his 
attorneys in the examination of Mr. Amato at the Impeachment 
trial. No reasons exist to pennit Judge Porteous to depose Mr. 

Amato. 

2) Ro bert Cr eel V. Mr. Crccly has testified three times (before the Grand 

Jury, the Fifth Circuit, and the House Impeachment Task Force). Ho was 
cross-examined by Judge Porteous before the Fifth Circuit and was cross- 
examined by Judge Porteous's attorney before the House. Judge Porteous 
was present at Mr. Creely's House testimony. All transcripts have been 
provided to Judge Porteous’s attorneys, and Judge Porteous will be able to 
assist his attorneys in the examination of Mr. Crccly at the Impeachment 
trial. No rcu.sons exist to permit Judge Porteous to depose Mr. Crecly. 

2) Louis Marcottc . Mr. Marcottc has been interviewed by the FBI on 
numerous occasions on matters tliat involved Judge Porteous, and lie 
testified before the Hou.se Impeachment Task I'orcc. Judge Porteous's 
attorneys were provided flic opportunity to cross-examine Mr. Marcottc in 
liis House testimony. Judge Porteous was present at Mr. Marcotte's 
House testimony. I'he House transcript and the FBI ■■302s” constituting 
the write-ups of Mr. Marcotte's interviews iiavc been produced to Judge 
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PortcoLis, Judge PorteoLLs is fully aware of Mr. Marcotte's testimony and 
will be able to assist his attorneys in the examination of Mr. Mtircotte at 
the Impeachment trial. No reasons exist to permit Judge Porteous to 
depose Mr. Marcottc. 

4) Lori Marco ttc. Ms. Marcotte has been interviewed by the FBI on 
numerous occasions on matters that involved Judge Porteous, and she 
testified before the House Impeachment Task Force. Judge Porteous's 
attorneys were provided the opportunity to cross-examine Ms. Marcottc in 
her House testimony. Judge Porteous was present during Ms. Marcotte's 
House testimony. The House transcript and the FBI ‘•3()2s" constituting 
the write-ups of Ms. Marcotte's interviews have been produced to Judge 
Porteous. Judge Porteous is fully aware of Ms. Marcotte's testimony and 
will bo able to assist his attorneys in the examination of Ms. Marcottc at 
the Impeachment trial. No reasons exist to permit Judge Porteous to 
depose Ms. Marcotte. 

5) Rafavcl G o vcncche . Mr. Goyeneche participated in an interview of Judge 
Porteous in November of 1994. 'fhis interview occLiiTcd as part of Mr. 
Goycncche's inve.stigation of a complaint that Judge Porteous, in his final 
days on the state bench, had .set aside the conviction of a Marcotte 
employee (Aubrey Wallace) as a favor to l.ouis Marcotte. In that 
interview, when asked about his relationship with Louis Marcottc, Judge 
Porteous had admitted going to La.s Vegas with Louis Marcotte, but 
denied that Louis Marcotte had paid for his trip. Lliis interview was 
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written up by Mr. Goyenechc and was maintained in the tiles (it the 
Metropolitan Crime Commission. It has been provided to Judge Portcous. 
If Mr. Goyenechc were called as a witness, he would identify the write-up 
of the interview. There is nothing unusual or surprising about this 
testimony, which would warrant Judge Portcous taking Mr. Goyeneehe .s 
deposition. 

b) FBI Snc cial Auent DeWavne Horner . Agent Horner has testified twice 
(before the Fifth Circuit and the House Impeachment Task Force). He 
was cross-examined by Judge Portcous before the Fifth Circuit and was 
ci'oss-cxamincd by Judge Portcous's attorney before the House. All 
transcripts of his prior testimony have been provided to Judge Porteous s 
attorneys. Agent Horner will testify primarily as a summary witness as to 
financial records or certain background information concerning the 
Wrinkled Robe investigation, to the extent relevant. No reasons exist to 
permit Judge Porteous to take the extraordinary step of deposing FBI 
Agent 1 lorncr on these issues. 

7) Joseph M ole. Mr. .Mole has testilied three times (before the Grand Jury, 
the Fifth Circuit, and the House Impeachment Task Idirce). He was cross- 
examined by Judge Porteous before the fdfth Circuit and was cross- 
examined by Judge Portcous’s attorney before the House. Alt transcripts 
of his prior testimony have been provided to Judge Portcous's attorneys. 
Mr. Mole w'ill testify about the Lilich erg trial - facts about which Judge 
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Portcous is well aware. No reason.s exist to permit Judge Portcous to 
depose Mr. Mole. 

8) Clau d e Liehtfoot . Mr. Lightfoot has testified three times (before the 

Grand Jury, the Fifth Circuit, and the House [nipeachmcnt Task Force). 
He was called as a witness by .ludge Portcous and questioned by him 
before the ITfth Circuit, and his attorney had the opportunity to eross- 
cxaminc Mr. Lightfoot before the House. .-Ml transcripts of his prior 
testimony have been provided to Judge Porteous's attorneys. Mr. 
Lightfoot will testify about his representation of Judge Portcous in Judge 
Porteous's bankruptcy proceedings - tacts about which Judge Portcous is 
well aware. No reasons exist to pennit Judge Portcous to depose Mr. 
Lightfoot. 

Bob by Hain il. Mr. Htiinil was an t-'BI Agent who participated in 
interviews of Judge Portcous as part ofthe FBI background investigation 
in 1 904. These interviews were written up by Mr. 1 lamii or his partner 
Cheyanne Tackett (and reviewed by Mr. Ilatnil), and were made part of 
the background check tiles. The entire background check, including the 
write-ups of these interview's, have been provided to Judge Portcous. If 
Mr. Hamil were called as a witness, he would identify the write-ups ofthe 
interview's as being true and accurate. There is nothing that is unusual or 
surprising about this, as to warrant Judge Portcous taking Mr. I lamiFs 
deposition. 
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10) Cl icva nn c I’ackctt - Ms. Tackett was an FB! Agent who participated in at 
least one interview (with Bobby Hainil) of Judge Porteous as part of the 
FBI background investigation in 1994,'* The interview was written up by 
Ms. Tackett (and reviewed by .Mr. Hamil) and included in the background 
chock. The entire background check, including the write-up of the 
interviews wdth Judge Porteous, have been provided to Judge Porteous. If 
.Ms, Tackett were called as a witnc.ss, she w'ould identify the write-up of 
the interviews as being true and accurate. There is nothing that is unusual 
or suiprising about this testimony, as to warrant Judge Porteous taking Ms 
Tackett's deposition, 

IV. C ONCLUSION 

Requests for depositions, which were deemed 'Tinprcccdented’' in 1989, now hav< 

only the very limited precedent of the Hastings Impeachment to .support them. Moreover 

even to the extent that this Committee refers to the Hastings Committee's reasoning for 

guitlancc, it is apparent thtit .ludge Porteous has not and cannot meet the criteria Ibi’ 

depositions that were set forth in Hastings. Judge Porteous has been provided detailed 

notice of the anticipated Impeachment trial testimony of all the witnc.sscs whom he seeks 

to depose, which is more than suineicnt to permit him to prepare his defense. Indeed, 

Judge Porteous's requests for depositions of witnc.sscs who have previously tc.stificd or 

arc otherwise not central to his defense are fundamentally inconsistent with the requests 

that were actually tipprovcd by the Hustings Committee, and a fair reading oFthc 

Hastings Committee's Order compels that Judge Porteous's motion bo denied. 

**lt is likely the House will not call both Mr. Hamil and Ms. Tackett. That decision will 
be made closer to trial. 
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WHEREFORE, because Judge Porteous has failed to demonstrate a "strong 
showing of need" for these witness depositions - indeed, because the procedural history 
demonstrates he has no need for tliem -- the House request-s that Judge Portcous's Motion 
for Depositions be Denied. 
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Respectfully submitted. 


rm: UNi ritD S I ATIS HOUSK of RltPRliSENTM lVtS 


By 


"■•s « 

Adam Schiff, Manager 



Bob Goodiatte, Manager 



Alan F, Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodiatte, Zoc Lofgren, Henry 
C. -Hank” .lohnson, F. James Sensenbrenner, Jr, 

July 7,2010 
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Attachment 1 
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Bititd States Senate 

WASH!»WTO«, DC JOS to 

IMPEACHMENT THIAI, COMMITTEE 
DISPOSITION OF PRETRIAL ISSUES 
FOURTH ORDER 

Upon consideration of the submissions of the parties 
and after hearing from them at the pretrial conference of 
Hay 18, 1989, the chair, in consultation with the vice chair. 
Issues the following rulings on behalf of the conunltteei 

Stipulations 

Senate Resolution 480 of the 100th Congress, which was 
agreed to on September 30, 1988, requested the parties to 
work together to stipulate to evidentiary matters that are 
not in dispute and to report to the Senate on the stipula- 
tions to which they had agreed. On December 15, 1988, the 
House served proposed documentary and factual stipulations. 

On February 20, 1989, the parties reported to the senate that 
they had reached no agreement on any stipulations. 

On January 17, 1989, by which time it may have become 
apparent that n voluntary stipulation process would not be 
productive, the House proposed that the Senate "adoi>t a rule 
that would hold that any proposed stipulation of fact filed 
with the Senate by a party to this proceeding will be ac- 
cepted as true unless the opposing party files a written 
objection, including a proffer as to why the proposed stipu- 
lation of fact should not be taken as true." The House also 
requested that the Senate "adopt a parallel rule addressing 

(601) 
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the authenticity of documents, which would oatabllsh that any 
proposed stipulation regarding the admissibility of a docu- 
ment filed with the Senate by a party to this proceeding will 
be accepted as true unless the opposing party files a written 
objection. Including a proffer as to why the proposed stipu- 
lation should not be taken as true." Reaponsa of the House 
of Representatives to the December 12, 19S8 Latter from the 
Senate Committee on Rules and Administration , at 2-3. 

On Hatch 31, 1989, the House renewed its proposals on 
admissions concerning facts and documents, and resubmitted 
its stipulation of facts in revised form. In a filing with 
the committee on April 2, 1989, Judge Hastings stated his 
opposition to the House's proposals for stipulations prior to 
trial. A Further Memorandum on Pre-Trial and Trial Proce- 
dures Necessary for a Trial that is Fair to Respondent , at 
31-32. 

The committee heard oral argument by the parties on 
April 12, 1989, and issued its first order on pretrial Issues 
on April 14, 1989. In that order, the committee adopted the 
House proposal that any proposed stipulation of fact be ac- 
cepted as true unless the opposing party files an objection, 
including a proffer as to why the proposed stipulation should 
not be taken as true. A like rule was adopted for the stipu- 
lations as to documents. By its second order, dated 
April 21, 1989, the committee extended to May 17, 1989 the 
date for the filing of Judge Hastings' response to the House 
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stipulations. The sfcond order also extended until Hay 17, 
1989, the date for Judge Hestinge to file hit own ttipula- 
tions, which, like those of the House, would be accepted as 
true unless a specific objection was filed. Judge Hastings 
chose not to file his own stipulations. 

Judge Hastings' Response to Stipulations Proposed by 
the House, which was received by telecopy on May 18, 1989, 
does not comport with the committee's order. Judge Hastings 
has in large part failed to respond to the stipulations pro- 
posed by the House. Although his response makes certain 
generalized objections, a few specific objections, and 
several generalized concessions, the committee in most cases 

is unable to determine Judge Hastings' position with respect 

♦ 

to particular House stipulations. Instead, Judge Hastings, 
without having asked the committee to reconsider the April 
14, 1989 order at any time between its issuance and the May 
17, 1989 date for compliance, argues that he should not bo 
required to take part in this process of identifying those 
matters that are not truly in contest. While the committee 
appreciates the inevitable burdens which these proceedings 
Impose on all concerned, it believes that these burdens can 
beat and most efficiently be discharged by complying with its 
orders, rather than by reiterating at length the difficulties 
of compliance. 
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Tho commlttM continues to believe that both parties 
as well as the Senate will benefit from a narrowing of the 
issues to those matters which are truly in dispute. The 
committee accordingly will review the stipujlations proposed 
by the House and give careful consideration to any specific 
objections that it is able to identify in Judge Eastings' May 
IS, 1989 response and in any supplement that he may file to 
that response by June 1, 1989. Upon completion of its 
review, the committee will issue s ruling that sets forth the 
matters which shall be deemed to be found as true as a matter 
of record for purposes of the conaaittee's evidentiary 
proceedings and its report to the Senate of matters that are 
not in dispute. 

If Judge Hastings wishes to participate further in 
this process of distinguishing contested from unoontested 
issues, he may submit an additional response to the House's 
proposed stipulations on or before June 1, 1989. That re- 
sponse shall set forth for each proposed fact and each docu- 
ment his specific objection, or lack of objection, to each 
particular stipulation. In so doing, Judge Hastings should 
respond to each factual and documentary stipulation proposed 
by tho Housei for example, that a particular document is 
authentic or is a business or public record, or that a parti- 
cular fact is true. He need not address whether a particular 
document or fact is relevant and admissible in evidence, 
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Although the House has referred to its "proposed 
sfcipulationf 8 ] regarding the admissibility of a document," 
see page 2 aupra , we agree with both parties that documentary 
admissions need go no further than the genuineness of the 
documents and, for those categories specifically Identified 
by the House, their status as records of regularly conducted 
activities or public records, see Proposed Btipulations of 
Documents , filed December 15, 1988, at 1, Admissions 
concerning facts also need go only to their truth and not to 
their relevance, 

Depositions 

By its April 14, 1989 order, the committee advised 
Judge Hastings that it would consider his request to take 
pretrial depositions if ha provided a list of, and certain 
information concerning, his proposed deponents. Judge 
Hastings responded with a Request for Specific Depositions, 
filed on May 10, 1989, in which he asked that subpoenas be 
issued for sixteen Individuals. The House, on May 16, 1989, 
filed a request for the issuance of deposition subpoenas, 
naming three individuals. 

In ruling upon these requests, unprecedented in the 
context of an Impeachment proceeding, the committee has been 
guided by whether a strong showing of need has been made. In 
particular, the committee has considered, first, whether or 
not there has been an adequate showing that the deposition 
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couid ascertain relevant evidence, and second, whether or not 
the parties already have a sufficient basis for trial prepar- 
ation in any previous testimony by a proposed deponent. 

For persons whom Judge Hastings designates as 
"Participants in Borders's Scheme," the committee declines to 
issue the requested subpoenas for Rebecca Sutton Nesline and 
Peter Chaconas. No showing has been made that either Rebecca 
Sutton Nesline or Peter Chaconas has knowledge of any matter 
relevant to the Articles of Impeachment, With respect to 
Joseph Nesline, before deciding whether a threshold showing 
has been made which might justify the issuance of a subpoena, 
the committee requests that the House make available to the 
committee the Information in the House's poBsesalon con- 
cerning Mr. Nesline'i competenoy as a witness. 

The committee will grant Judge Hastings' request for 
the issuance of a subpoena to William Dredge for pretrial 
testimony. Although Mr. Dredge’s testimony before the 
Eleventh Circuit Investigating Committee is available to 
Judge Hastings' counsel, the committee has decided to permit 
» pretrial examination of Mr. Dredge because Judge Hastings 
las argued that Hr. Dredge's testimony may be especially 
:entral to his defense. The committee requests that the 
jarties confer with each other on arrangements for a pretrial 
ixamination of Hr. Dredge and that they advise the committee 
bout available dates for that examination so that a subpoena 


£ 

I 

VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00216 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 1 



199 


607 

may be issued for a suitable time. 

Concerning the FBI and Justice Department officials 
for whom Judge Hastings requests the issuance of deposition 
subpoenas. Judge Hastings is ordered, on or before Juno 1, 
1989, to provide the committee with a list of the three indi- 
viduals, in order of priority, whom he deems most important 
to depose. In compiling that list, he should be mindful of 
whether or not he has access to the individual's prior testi- 
mony. He should also furnish to the committee at that time 
any supporting information, including documentation, wh^ch 
supports his claim that these persons possess knowledge rele- 
vant to the Articles of Impeachment, and shows that he is in 
fact unable to obtain information voluntarily from those 
persons. The committee will then determine whether it will 
Issue subpoenas for their pretrial examination. 

With respect to the Rouse requests, the committee 
declines to issue subpoenas for Marilyn Carter and Alan G. 
Ehrlich, both of whom have given previous testimony which Is 
availnble to the House for its trial preparation. In 
contrast to Mr. Dredge, whose pretrial examination we will 
allow, there is no indication that either of these witnesses 
Is sufficiently central to these proceedings to warrant the 
issuance of subpoenas for their pretrial examination. The 
committee has decided that a subpoena shall issue for Joanne 
Tyson Colt, who was a law clerk in Judge Hastings' chambers 
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in October of 1981, who has never previously testified, and 
who has refused to be interviewed by the House. The 
requested subpoena shall isaue for her pretrial testimony 
after counsel for the parties have advised the committee 
about available dates for Hs, Colt's pretrial examination. 

Conduct of Evidentiary Hearings 

Pursuant to the committee's second pretrial order, 
issued on April 21, 1989, the committee heard from the par- 
ties at the Hay 18, 1989 pretrial conference on various 
proposals concerning the conduct of the evidentiary hearings 
which shall begin on July 10, 1989. To the extent that Judge 
Hastings' submissions to the committee should be understood 
to be a request to postpone those hearings, that request la 
denied. 

One of the issues that the parties addressed, at the 
committee's request, was whether the evidentiary proceedings 
should be bifurcated to permit the taking of each party's 
evidence first on the bribery and perjury articles and 
second, after receiving all the evidence on those matters, on 
the wiretap disclosure article. Judge Hastings objects to 
bifurcation because it would require him, if he testifies, to 
divide his testimony into two parts. We will respect Judge 
Hastings' objection and will not bifurcate the evidentiary 
hearings. The committee will accommodate the interest of the 
House in deferring, if it so wishes, the portion of its 
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opening statement on the wiretap disclosure issue to the 
point in the presentation of its evidence when it is prepared 
to present its case on that issue. 

At the Hay 18, 1989 conference, the parties also 
briefly discussed whether it would be appropriate to permit 
introduction of prior testimony, taken in United States v. 
Borders , United States v. Hastings , and before the Eleventh 
Circuit Investigating Committee, in place of taking live 
testimony before this committee. The committee believes that 
the use of such prior recorded testimony is desirable in 
certain circumstances, particularly, for example, where the 
testimony is not that of a key witness whose credibility is 
at issue, and encourages its use consonant with fairness to 
the parties and the development of a coherent record for use 
by the Senate. 

Accordingly, both parties are directed to file and 
serve, no later than Juno 14, 1989, an identification of the 
prior testimony which, to the best of their knowledge, they 
in fact intend to offer into evidence. That identification 
shalli (1) specify the proceedings from which the proffered 
testimony is drawn, (2) append a copy of the proffered testi- 
mony, and (3) briefly state why the party believes that it 
would be appropriate to submit that particular testimony by 
way of prior recorded testimony rather than through a live 
witness. Each party shall in its pretrial statement on 
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June 21, 1989, state, for each such proffer of prior teatl- 
Bony by the opposing party, whether or not it objects to 
introduction of that prior teatimony and, if so, the epecific 
nature of its objections. 

The parties were also invited to suggest ways in which 
the evidentiary ptoceodlngs could be structured to permit the 
taking of evidence within a three-week period of time. In 
response, the House suggested that the committee adopt the 
procedure, used by United States District Judge Pierre Daval 
in the Westmoreland v. CBS defamation case, of dividing a 
predetermined number of hours between the parties, leaving 
each side free to determine how its case can best be pre- 
sented within the available time. Judge Hastings has not 
responded to the particulars of the House proposal or offered 
any specific proposals of his own. 

The committee believes that guidelines, fairly and 
flexibly applied, must be adopted to facilitate realistic 
trial preparation and to enable the Senate and the parties to 
focus on matters that will be important to the Senate's 
disposition of the Articles of Impeachment. In framing their 
final pretrial statements, due on June 21, 1989, and in 
preparing for the evidentiary proceedings which will commence 
on July 10, 1989, the parties should operate within 
guidelines premised on the availability of eighty trial hours 
during the course of three weeks of hearings. Reserving several 
hours for miscellaneous matters, the parties should 
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anticipate that they will each have thirty-eight hours in 
which to present their evidence on- all matters, dividing 
their time as each sees fit between direct and cross-examina- 
tion. In addition, each party may present an opening state- 
ment of no longer than one hour, which, if either party 
wishes, may be divided into two portions. 

The parties should address in their final pretrial 
statements of June 21, 1989, and be prepared to discuss at 
the pretrial conference on June 22, 1989, the amount of time 
which they Intend to allocate to direct testimony, whether by 
prior or live testimony, and whether their preparation has 
shown that some modification of these guidelines is neces- 
sary. The committee is mindful that the foregoing guidelines 
may need adjustment, both before commencement of the eviden- 
tiary proceedings and in the course of those proceedings, and 
that there must, and will, be flexibility In their applica- 
tion. 

An additional order providing further details about 
the required content of the final pretrial statements will be 
issued shortly. 



Kay 24, 1989 



Vice Chairman 
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lanitcd Senate 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON, DC 20510-6326 


MEMORANDUM FOR THE RECORD 
Thursday, July 15, 2010 

With due notice, the Committee met to deliberate upon pre-trial matters. 

The Committee adopted, by the favorable vote of all eight Members present, two resolutions directing the 
Senate Legal Counsel to apply to the United States District Court for the District of Columbia for two immunity 
orders; one for Jacob Amato, Jr., and one for Robert Creely. The orders will immunize any testimony Amato or 
Creely may give as witnesses before the Committee or the full Senate from use in prosecutions other than for 
perjury, giving a false statement or otherwise failing to comply with the court order. 

It was moved, seconded, and unanimously agreed to that the Chairman and Vice Chairman are authorized 
to issue subpoenas on behalf of the Committee. 

It was moved, seconded, and unanimously agreed to that the natural quorum be reduced to one Member for 
the purpose of the pre-trial examination of a witness at which sworn testimony is heard and evidence taken. 


The two motions voted upon are reflected in the adoption of two procedural rules, appearing at 156 Cong. 


Rec. S5988-02 (daily ed. July 19, 2010). 



Erin P. Johnson 


Chief Clerk 
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get low-cost capital into the hands of 
small businesses — shoe stores, retail- 
ers. cleaners, grocery stores — that can 
then start the hiring of one or two or 
three extra people. All of that is going 
to add up to more consumer demand. 
As people have paychecks, they can go 
spend them, increasing demand. 

This is economics 101. It is very sim- 
ple. It is bold, it is simple, and I believe 
it will work. It is voluntary. It is for 
healthy banks only— for community 
banks only. It has nothing to do with 
Wall Street, hedge funds or bailouts. It 
has everything to do with job creation 
on Main Street in America, and more 
than KW small business organizations 
are supporting this initiative. 

I thank the Members of the Senate, 
both Democrats and Republicans, who 
have been very supportive. We are 
grateful for the wonderful testimony 
and endorsements we have received 
from these very powerful organizations 
and we look forward, after we have the 
vote on unemployment sometime to- 
morrow, to getting back to the busi- 
ness of ending this recession. We have 
all had about as much of it as we can 
take. 

We want to move to stronger times, 
to happier times. We are only going to 
do that by giving small business sub- 
stantial and targeted tax cuts and a 
lending program that they can work 
for them and the businesses they want 
to serve and service every day on Main 
Streets throughout America. 

Exhibit l 

Small business access to credit coalition 
(F ebruary 17, 2010) 

DEAR Senator: Access to credit is a crit- 
ical issue facing small businesses today. The 
undersigned organisations, representing mil- 
lions of small business owners tn every in- 
dustry sector, were very disappointed to 
learn that only one provision related to ex- 
panding amall business access to credit was 
included in the draft legislation offered by 
Senatore Baucus and Orassley. the "Hiring 
Incentives to Restore Employment Act." 
Furthermore, none of the provisions aimed 
at improving the Small Business Adminis- 
tration (SBA) lending programs ai-e cur- 
rently being considered in Majority Leader 
Reid’s latest proposal. We are concerned that 
if the Senate fails to listen to the needs of 
sraati businesses and address the credit cri- 
sis. a ti'emendous opportunity to help create 
new. sustainable jobs in 2010 and beyond will 
be lost. 

We urge your support for appropriations to 
extend the SBA loan provisions of the Amer- 
ican Recovery and Reinvestment Act 
(ARRA) through the end of December 2010. 
The depletion of funds last fall is proof that 
the SBA programs were, and continue to be. 
critleaily Important for our nation s credit- 
worthy entrepreneurs. An additional $354 
million in appropriations is needed to fund 
the extension of the higher guaranty per- 
centages and waiver of borrower fees for the 
balance of the fiscal year. 

Additionally, we urge your support for an 
increase in the maximum loan size and the 
maximum guaranteed portion of SBA loans. 
Senators Landrieu and Snowe have intro- 
duced legislation that would increase the 
maximum size of SBA 7(a) and 604 loans from 
$2 million to $5 million. This legislation 
would also provide a commensurate Increase 
in the statutory ma.ximum guaranteed por- 


tion of SBA 7(a) loans. Moreover, the CBO 
has determined that their legislation. S. 
2869. will have no impact on spending or rev- 
enue. These levels are recommended by the 
Administration, have bi-partisan support 
and we urge your support as well. 

By including these provisions in upcoming 
legislation aimed at spurring new job cre- 
ation. there is the potential to leverage an 
additional $16 billion in SBA lending in 2010. 
According to Federal Highway Administra- 
tion data, federal spending on highway pro- 
grams can generate about 34.100 jobs for 
every $1 billion spent. Small businesses can 
generate the same rate of job creation, ex- 
cept that small businesses have the ability 
to create new. sxistainable jobs in every local 
community. Therefore, by acting on these 
recommendations, the Senate will help in- 
crease small business lending that will result 
in over 545,0(n sustain^le new jobs in the 
next year. 

We urge you to act quickly so that we can 
continue to realize the SBA lending momen- 
tum we saw in 2009. Small businesses cannot 
be the engine of our economy if they con- 
tinue to face unrelentingly tight credit mar- 
kets. The Senate must include these impor- 
tant provisions in the Job creation bills cur- 
rently pending in order to restart the flow of 
credit to America’s small businesses or else 
these entrepreneurs will be left to sit on the 
sidelines. 

Respectfully. 

.American Apparel & Footwear Associa- 
tion: American Bankers Association: 
American Foundry Society— California 
Chapter: American Hotel Si Lodging 
Association: American International 
Automobile Dealers Association; Asso- 
ciated Builders & Contractors: Cali- 
fornia Association for Micro Entei-prlse 
Opportunity: California Association of 
Competitive Telecommunications Com- 
panies: California Cast Metals Associa- 
tion: California Chapter of the Amer- 
ican Fence Contractors Association: 
California Employers Association: 
California Fence Contractors Associa- 
tion: California Hispanic Chamber of 
Commerce: California Metals Coali- 
tion: California Public Arts Associa- 
tion. Inc.; Council of Smaller Enter- 
prises (Ohio): Engineering Contractors 
Association; Entrepreneurs Organiza- 
tion Los Angeles: Fashion Accessories 
Shippers Association; Flasher/Barri- 
cade Association: Golden Gate Res- 
taurant Association; Greater Provi- 
dence (RI) Chamber of Commerce; 
Heating. Air Conditioning St Refrigera- 
tion Distributors International; Inde- 
pendent Community Bankers of Amer- 
ica; Independent Electrical Contrac- 
toia: Independent Waste Oil Cktllectors 
and Transporters: International Coun- 
cil of Shopping Centers: Intei-national 
Franchise Association: Main Street Al- 
liance: Marin Builders' Association: 
Marine Retailers Association of Amer- 
ica: Monterey County Business Coun- 
cil; Napa Chamber of Commerce; Na- 
tional Association for the Seif-Em- 
ployed; National Association of Devel- 
opment Companies; National Associa- 
tion of Government Guaranteed Lend- 
ers: National Association of Muiufac- 
turers; National Association of Women 
Buslne^ Ownei-s— Inland Empire; Na- 
tional Association of Women Business 
Owners— Los Angeles: National Auto- 
mobile Dealers Association: National 
Cooperative Business Association; Na- 
tional Council of Chain Restaurants: 
National Council of Textile Organiza- 
tions: National Fedeiation of Filipino 
American Associations: National Gay 
& Lt«sbian Chamber of Commei'ce: Na- 
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tional Marine Manufacturers Associa- 
tion; National Ready Mixed Concrete 
Association: National Restaurant Asso- 
ciation; National Small Business Asso- 
ciation; North American Die Casting 
Association— California Chapter: North 
Carolina Bankers Association: North- 
ern Rhode Island Chamber of Com- 
merce; NPES— The Association for 
Suppliers of Printing. Publishing and 
Converting Technologies Oakland Met- 
ropolitan Chamber of Commerce; Or- 
egon Small Business for Responsible 
Leadership; Peninsula Builders Ex- 
change of California; Fiumbing-Heat- 
ing'Cooling Contractors of California: 
Recreation Vehicle Industry Associa- 
tion: Recreational Vehicle Dealers As- 
sociation; Rhode Island Small Business 
Summit Committee; Sacramento Asian 
Chamber of Commerce; San Francisco 
Builders Exchange: San Fiancisco 
Chamber of Commerce; San Francisco 
Small Business Advocates; San Fran- 
cisco Small Business Network; Small 
Business Association of Michigan 
(SBAM); Small Business Association of 
New England (SBANB); Small Business 
California; Small Business Majority: 
Small Manufacturers Association of 
California; South Carolina Small Busi- 
ness Chamber: Spa and Poo! Industry 
Education Council of California; SPI: 
The Plastics Industry Trade Associa- 
tion; The Financial Services Round- 
table; The Hosiery Association; Travel 
Goods Association; Tree Care Industry 
Association; Urban Solutions— San 
Francisco: U.S. Chamber of Commerce; 
U.S. Hispanic Chamber of Commerce. 
Mr. MERKLEY. Mr. President, I 
again thank my colleague for her lead- 
ership. We together as a Senate need to 
stand with our small businesses so we 
can revive our communities, restore 
our economy and create jobs for our 
families, I thank the Senator again for 
the terrific job she is doing. 


MORNING BUSINESS 
Mr, MERKLEY. Mr. President, I ask 
unanimous consent the Senate proceed 
to a period of morning business, with 
Senators permitted to speak for up to 
10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


IMPEACHMENT TRIAL COMMITTEE 
RULES 

Mrs. McCASKILL. Mr. President, on 
April 13, 2010, the Impeachment Ti’ial 
Committee on the Articles of Impeach- 
ment Against Judge G. Thomas 
Porteous, Jr., adopted two rules to gov- 
ern aspects of Its pretrial proceedings. 
On July 14. 2010, the committee adopt- 
ed two additional rules. 

The first rule, adopted pursuant to 
rule 26.7(a)(1) of the Standing Rules of 
the Senate, establishes seven members 
as the committee quorum. In the Inter- 
est of fairness and continuity, and con- 
sistent with prior impeachment trials, 
the committee adopted this rule and 
established a "natural” quorum of at 
least seven of its members to receive 
evidence and conduct the business of 
the committee. 

The second rule delegates the author- 
ity of the committee to the chairman 
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and vice chairman to conduct the daily 
operations of the committee. This in- 
cludes. but is not limited to, hiring 
staff, issuing administrative orders, en- 
suring compliance with those orders, 
communicating with counsel for the 
parties, determining a course of pro- 
ceeding. and for any other purposes 
necessary for the committee to dis- 
charge its responsibilities and address 
any other administrative or procedural 
matters. 

The third rule delegates to the chair- 
man. in consultation with the vice 
chairman, the committee’s authority 
to issue subpoenas for witnesses called 
to testify or produce documents during 
all committee proceedings. Senate im- 
peachment rule XI grants to the Im- 
peachment Trial Committee the power 
granted by Senate impeachment rule 
VI to the Senate “to compel the at- 
tendance of witnesses." 

The fourth rule, adopted pursuant to 
rule 26.7(a)(2) of the Standing Rules of 
the Senate, reduces to one member the 
committee quorum for taking sworn 
pretrial testimony. Judge Porteous has 
asked to examine certain witnesses in 
advance of the committee’s evidentiary 
hearings, which will begin on Sep- 
tember 13. 2010. Although the pretrial 
examination of witnesses in a Senate 
impeachment trial remains rare, the 
committee has concluded that it 
should, in the circumstances of the 
present impeachment, permit a limited 
number of them. The rule implements 
the committee's determination that 
pretrial examinations may proceed be- 
fore a quorum of one member. As with 
prior impeachment proceedings, and 
pursuant to the rules of this com- 
mittee. the evidentiary hearings will 
take place in the presence of a natural 
quorum of at least 7 of its 12 members. 

I ask unanimous consent to havo 
those rules printed in the Record. 

There being no objection, the mate- 
rial was ordered to be printed in the 
Record, as follows: 

RULE 1— DBLEOATION OF AUTHORITY 

The Chairman and Vice Chairman ai'e dele- 
gated the authority to communicate as nec- 
essary with House counsel and counsel to 
Judge Porteous, for the purpose of deter- 
mining a course of proceeding, pretrial and 
trial scheduling, and for any other purposes 
necessary for the Committee to discharge its 
responsibilities. The Chairman and ’Vice 
Chairman are further delegated the author- 
ity to address any other administrative or 
procedural matters necessary for the Com- 
mittee to discharge its responsibilities. 

RULE 2— QUORUM FOR RBCEIVINO EVIDENCE 

A natural number of seven members shall 
constitute a quorum for the purpose of re- 
ceiving evidence. 

RULE 3— SUBPOENAS 

The Chairman and Vice Chairman are dele- 
gated the authority to issue subpoenas on 
behalf of the Committee. 

RULE QUORUM FOR THE TAKING OF PRETRIAL 
TESTIMONY 

One member shall constitute a quorum for 
the purpose of a pretrial examination of a 
witness at which sworn testimony is heard 
and evidence taken. 


HONORING OUR ARMED FORCES 

CAPTAIN DAVID A. WISNIEWSKI 

Mr. GRASSliBY. Mr. President. I rise 
to pay tribute to a brave and patriotic 
son of Iowa who gave his life for his 
country, CPT David Anthony 
Wisniewski. He graduated from 
Woodbury Central High School in 
Moville. lA. before attending the Air 
Force Academy. It had been his dream 
to be an Air Force pilot since visiting 
Offutt Air Force Base as a young child 
and he died doing what he loved. By all 
accounts, David Wisniewski was a re- 
markable man and his numerous ac- 
complishments include the saving of 
many lives during his several tours of 
duty in support of the global war on 
terrorism. In reference to the reason 
for his service. I understand that he 
would end letters to bis parents with 
the reminder that. “I do this so you 
can sleep safe at night." That Is an ex- 
cellent reminder for all of us to never 
take for granted the tremendous cost 
of our freedom. I find that words fail 
me in trying to describe the debt of 
gratitude we owe to the courageous 
and selfless Americans like Captain 
Wisniewski. We can never begin to 
repay the debt, but we can honor it by 
honoring David’s memory and by fully 
appreciating our way of life and the 
sacrifices made to preserve it. Of 
course, his loss will be felt very deeply 
by his parents. Chet and Beverly 
Wisniewski, and all his family and 
friends. My prayers go out to them in 
this difficult time. They are no (Joubt 
very proud of their son, and all lowans 
can be proud to call him one of our 
own. 


ADDITIONAL STATEMENTS 


TRIBUTE TO LENA ARCHULETA 
• Mr. BENNET. Mr. President. I would 
like to recognize a treasured Colo- 
radan. Mrs. Lena Archuleta, a cham- 
pion of Hispanic rights who is cele- 
brating her 90th birthday this year. 
Lena represents the true spirit of com- 
mitment to the greater good. Her dedi- 
cation to education and public service 
demonstrates the change that we can 
inspire through hard work, sympathy, 
and kindness. 

Lena was born in Raton. NM. in 1920. 
She was awarded a scholarship at the 
University of Denver where she studied 
Spanish and education and later re- 
ceived a master's In library science. In 
1951, she joined the Denver Public 
Schools’ Department of Library Serv- 
ices were she maintained her belief 
that a high-quality education should be 
accessible to all students regardless of 
gender, race, or nationality. This belief 
led Lena to work with the Denver Pub- 
lic Schools’ Federal Project to promote 
and jumrstart programs for bilingual 
education. In she used her vast ex- 
perience in the education field to be- 
come the principal at Fairvlew Ele- 
mentary and the first Hispanic prin- 
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cipal in Denver public schools’ history. 
In addition to this honor, she later be- 
came the first Hispanic woman ap- 
pointed to a central administrative po- 
sition. Mrs. Archuleta dedicated and 
accumulated 17 years to New Mexico 
and Colorado classrooms, as well as 14 
years as a school administrator. 

While I am pleased to have the honor 
of recognizing Mrs. Archuleta and her 
great accomplishments, this is not the 
first time her dedication and commit- 
ment to serving others has been recog- 
nized and I doubt that it will be the 
last. Ill 1963 the Latin American Edu- 
cational Foundation appointed her to 
be the first woman to serve as presi- 
dent of its board of directors. In 1986, 
she was inducted into the Colorado 
Women’s Hall of Fame as the first His- 
panic inductee. In addition to these 
and other honors, both regional and na- 
tional, Denver’s Lena Lovato 
Archuleta Elementary School was 
named after her in 2002. This was per- 
haps, the most fitting of all of her hon- 
ors as this elementary school nurtures 
the same environment of discovery and 
lifelong learning that Mrs. Archuleta 
herself created and passed along to fel- 
low educators, students, and commu- 
nity members. Truly representative of 
her spirit and life’s work, Mrs. 
Archuleta didn’t merely accept the 
honor, she went on to raise S20,000 for 
the school’s library. 

Mrs. Lena Archuleta continues to 
recognize and nurture the skills of her 
students and those around her. 
Through continued volunteer work 
with organizations such as the AARP 
in Colorado, she inspires others to 
achieve their goals using entrepreneur- 
ship. dedication, and compassion. 
Working in schools. Lena has inspired 
many of us through her example. She 
has shown Coloradans that with humil- 
ity, devotion, and empathy we can im- 
prove the lives of others. For these rea- 
sons. today, we recognize Mrs. Lena 
Archuleta.* 


TRIBUTE TO THE REVEREND 
HARRY BLAKE 

• Ms. LANDRIEU. Mr, President. I 
wish to recognize the career of Rev- 
erend Harry Blake, pastor of Mount 
Canaan Baptist Church of Shreveport. 
LA. After 15 years as the president of 
the Louisiana Missionary Baptist State 
Convention. Reverend Blake is retir- 
ing. He has been a friend and out- 
standing leader for many years. 

Pastor of Mount Canaan Baptist 
Church for almost 44 years. Reverend 
Blake has also served in various capac- 
ities for a number of local and national 
organizations. Most recently, he was 
appointed vice president for the South- 
west Region of the National Baptist 
Convention. USA, Inc., having pre- 
viously served as general secretary. He 
has also held prominent roles in the 
Thirteenth District Baptist Associa- 
tion. and within the Louisiana Baptist 
State Convention, he has served on the 
Congress of Christian Education and 
the Evangelical Board. 
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the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

,B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


July 27, 2010 

By Electronic Mail and Courier Dcliverv 

The Honorable Claire C. McCaskill, Chair 
The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 

Re: The Impeachmept Trial of Judge G. Thomas Porteous. Jr. 

Dear Senator McCaskill and Senator Hatch: 

On behalf of Judge G. Thomas Porteous, Jr., I am writing to request that the 
Senate Impeachment Trial Committee (the “Committee”) permit the depositions 
scheduled for August 2, 2010, to be recorded by audiovisual means {i.e., videotaped), in 
addition to stenographically. 

In its July 19, 2010 Order, the Committee found that Judge Porteous had 
“demonstrated ‘a strong showing of need’ for taking pretrial depositions of the following 
four witnesses: (1) Jacob Amato, Jr.; (2) Robert Creely; (3) Louis Marcotte, III; and (4) 
Lori Marcotte.” {See Disposition of Judge G. Thomas Porteous, Jr.’s Motions to Compel 
and for Depositions, at 2.) Accordingly, the Committee set the depositions of these four 
individuals for August 2, 2010. {Id. at 3.) The Committee’s Order did not, however, 
specify the method by which the depositions would be recorded. 

To confirm this and other logistical issues in advance of the depositions, counsel 
for Judge Porteous contacted the Committee staff earlier today and was advised to submit 
a letter requesting that the depositions be videotaped. Accordingly, we now submit this 
letter. 


We ask that the Committee allow the depositions to be videotaped as a routine 
and beneficial practice under the federal rules. {See Federal Rule of Civil Procedure 
30(b)(3)). Such videotape would protect against a witness becoming unavailable and 
would create a more accurate record for both the parties and the Senate. 


The George Washington University Law School 
2000 H Street, NW • Washington, DC 20052 * 202-994-7001 • 202-994-9811 
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Counsel for Judge Porteous conferred with counsel for the House concerning this 
request, who stated that they oppose the request but declined to give a basis for that 
opposition. 


Respectfully, 

~TZfly 

Jonathan Turley 

Counsel to Judge G. Thomas Porteous, Jr. 


cc; Alan I. Baron, Esq., House Impeachment Counsel 
Mark Dubester, Esq., House Impeachment Counsel 
Harry Damelin, Esq., House Impeachment Counsel 
Kirsten Konar, Esq., House Impeachment Counsel 
Morgan Frankel, Esq., Senate Legal Counsel 
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CLAIBE McCAS<il L, MISSOURI, CHAIRMAN 
ORRIN G HATCH. UTAH, VICE CHAIRMAN 


AMY KLOBUCHAR, MINNESOTA 
SHELDON WHITtHOUSE. RHODE ISLAND 
rOM UDALL. NEW MEXICO 
JEANNE SHAHEEN. NEW HAMPSHIRE 
EDWARD E KAUPMAN. DEl.AWARr. 


.!!M OsMINT, SOUTH CAROLINA 
JOHN BARRASSO.WYOMCfsG 
ROGER F WICKER, MISSISSiPPI 
MIKE JOHANNS, NEBRASKA 
JAMES £ RISCH IDAHO 


lanited States Senate 


SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON, DC 20510-6326 


MEMORANDUM FOR THE RECORD 
Monday, August 2, 2010 

With due notice, Chairman McCaskill, Vice Chairman Hatch, Sen. Tom Udall, and Sen. Mike Johanns each 
individually presided over the taking of the pre-trial deposition testimony of Jacob Amato, Jr., Louis Marcotte, Lori 
Marcolte, and Robert Creely, respectively. The depositions took place pursuant to the Committee’s July 19, 2010, 
order finding that Judge Porteous demonstrated a strong showing of need for the pre-trial deposition testimony of 
these four witnesses. 

Three hours were allotted for the pre-trial deposition of each witness, including approximately 30 minutes 
of time reserved for cross examination by the House Managers. All four depositions took place in the U.S. Capitol 
Visitors Center. 


Erin P, Johnson 
Chief Clerk 
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II. COMMITTEE ACTIONS AND FILINGS OF 
THE PARTIES PRIOR TO THE AUGUST 4, 
2010 HEARING ON PRE-TRIAL MOTIONS 
a. Discovery Matters 
iii. Motion to Compel 
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3n Senate of tfje fHattelJ States 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION 

TO COMPEL INSPECTION OF NON-PRIVILEGED MATERIALS 
COLLECTED AND MAINTAINED BY THE HOUSE OF REPRESENTATIVES 
AND REQUEST FOR EXPEDITED CONSIDERATION 

NOW BEFORE THE SENATE, comes respondent, the Honorable O. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and files this Motion to Compel the House of 
Representatives (the “House”) to Allow Judge Porteous Inspection of Non-Privileged 
Materials Collected and Maintained by the House' during its investigation and 
impeachment of Judge Porteous. In support. Judge Porteous respectfully submits as 
follows; 

Through previous counsel. Judge Porteous moved for the production of certain 
discovery from the House of Representatives. (See Motion, filed by Judge Porteous on 
May 28, 2010.) In response, the Senate Impeachment Trial Committee (the 
“Committee”) ordered the House to “provide all information in its possession that is 
relevant to, or likely to lead to new evidence on, the adopted Articles of Impeachment.” 
(See Disposition of Discovery Issues, dated June 9, 2010, hereinafter “June 9, 2010 
Order”.) Based on their review of documentation and communications with Special 


' During its investigation, the House acted through its Special Impeachment 
Counsel. As such, those terms are used interchangeably in this motion. 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00231 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



214 


Impeachment Counsel, Judge Porteous’s new counsel has determined that the Special 
Impeachment Counsel have failed to comply with the June 9, 2010 Order and are 
continuing to withhold relevant non-privileged materials. In fact, they not only have 
failed to produce to Judge Porteous non-privileged materials responsive to the June 9, 
2010 Order, but the Special Impeachment Counsel have also refused even to describe the 
categories or sources of these withheld documents, so that Judge Porteous can seek a 
ruling as to the discoverability of specific documents or categories of materials. 

For years, state investigators, federal investigators, the Fifth Circuit, and Congress 
have collected documents and statements regarding the allegations against Judge 
Porteous. It appears all of these files have been provided to the Special Impeachment 
Counsel for the purpose of informing the House’s prosecution of Jude Porteous. Special 
Impeachment Counsel have confirmed that they are withholding from Judge Porteous’s 
counsel a portion of these files but have failed to articulate the basis for that withholding 
other than the fact that they have not been ordered to provide the material. 

This gamesmanship directly contradicts the Committee’s stated goals regarding 
evidence and the prior practice of the House and the Senate (and, indeed, of Mr. Baron 
himself as previous counsel for the House) in Impeachment trials. Moreover, this is 
particularly inappropriate and ironic in light of the fact that the Articles of Impeachment 
against Judge Porteous are based in significant part on Judge Porteous’s alleged failure to 
disclose fully all relevant facts. 

Accordingly, Judge Porteous moves the Committee to compel the House 
Impeachment Counsel to allow Judge Porteous inspection of the non-privileged materials 
in the House’s possession or, in the alternative, to provide a list of the materials in its 
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possession for further consideration and review by the Committee should Judge Porteous 
seek specific materials from the list and Special Impeachment Counsel continue to refuse 
such access. 

In light of the relatively short trial schedule (and the lack of any prior criminal 
indictment or trial record in this case), the timely and full provision of such discovery to 
Judge Porteous is a vital component to a fair process.^ As such. Judge Porteous requests 
an expedited ruling on this matter. 

Factual Background 

Judge Porteous was impeached by the House of Representatives on March 11, 
2010, on the basis of four articles of impeachment. Of these four articles, three are based 
on his alleged failure to disclose information concerning conflicts of interest, including 
one article specifically based on Judge Porteous’s alleged failure to disclose information 
to Congress. Witnesses called by the House Judiciary Committee in advance of voting 
on those articles also testified that a critical issue in this case would be determining what 
Congress knew at the time of Judge Porteous's confirmation. In all four articles of 
impeachment, the House charges that certain alleged misconduct was concealed by Judge 
Porteous. 

In response to the Committee’s June 9, 2010 Order, the House provided Judge 
Porteous with a compact disc containing a variety of exhibits, which are largely a 
replication of the materials used by the House Managers during the House impeachment 

^ As further evidence of the need for expedited consideration, earlier this month the 
Committee disqualified the only defense counsel who has previously worked in the case 
and had knowledge of the underlying claims and witnesses. New counsel has moved to 
secure files from the prior counsel while avoiding exposure to material that may be 
tainted by the representation of witnesses in this case. That process is continuing and not 
yet complete. 
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proceedings. On June 24, 2010, Special Impeachment Counsel also made available for 
review, but has not produced, approximately eleven banker boxes of material. This 
material contains obviously relevant documents that were not included in the House’s 
earlier productions, which counsel for Judge Porteous are working with House counsel to 
obtain. 

During Judge Porteous’s counsel’s review of this material, the Special 
Impeachment Counsel confirmed that they were withholding other files from both 
production and inspection. On Friday, June 25, 2010, Judge Porteous’s counsel 
demanded inspection of this withheld material. Special Impeachment Counsel responded 
by stating that they would not allow such inspection because it was not ordered by the 
Committee. Special impeachment Counsel also refused to identify or list the material 
that they are withholding from the defense. Thus, the Special Impeachment Counsel 
have insisted that they will unilaterally decide what material in possession of the House 
can be used to challenge the articles of impeachment voted out of the House. 

ARGUMENT 

1. The Documents That Special Impeachment Counsel Are Withholding Are Relevant . 

The House of Representatives established the Office of the Special Impeachment 
Counsel specifically for the sole purpose of investigating and impeaching Judge Porteous. 
The materials collected by Special Impeachment Counsel relate only to the House’s 
investigation and impeachment of Judge Porteous. Thus, unlike civil litigation where one 
party seeks a small subset of documents out of a wide universe of mostly non-relevant 
material, Judge Porteous’s inspection of the non-privileged materials collected by the 
Special Impeachment Counsel does not raise concerns about privacy or irrelevance. 
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Outside of privileged materials, all materials in the Special Impeachment Counsel s 
possession logically should touch upon the investigation and/or impeachment of Judge 
Porteous, making them relevant or likely to lead to relevant or exculpatory evidence. 
Thus, there is no basis for limiting Judge Porteous from seeing all non-privileged 
documents in the possession of the Special Impeachment Counsel, including documents 
pertaining to uncharged offenses; in fact, documents of that type, if there are any, may 
well provide important exculpatory evidence critical to Judge Porteous’s defense. 

The Committee’s own stated standard for the evidence that should be produced - 
namely, information that is “relevant to, or likely to lead to new evidence on, the adopted 
Articles” — is a broad and exacting mandate. Only Judge Porteous’s counsel can 
determine what materials in the Special Impeachment Counsel’s possession may lead to 
evidence relevant to Judge Porteous’s defense. The suggestion by the House Managers 
that they will produce that which they determine is relevant is not a workable, 
appropriate, or necessary standard. The House Managers are not neutral participants in 
this proceeding, and they should be not be expected to act as such. If interpreted with 
any sense of reason, the Committee’s stated standard should allow for inspection of all 
non-privileged materials in the Special Impeachment Counsel’s possession. 

In order to expedite the resolution of this issue, avoid needless costs, and avoid 
claims by the Special Impeachment Counsel that such a request would cause undue 
burden. Judge Porteous moves only for the immediate right of inspection as opposed to 
outright and full production. As such. Judge Porteous’s request does not require extra 
work on the part of the Special Impeachment Counsel; all they have to do is make 
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available for inspection and copying the documents that have already been generated and 
collected by others. In fact, the burden will be on Judge Porteous’s counsel. 

It is unclear why the Special Impeachment Counsel opposes the relief requested, 
particularly since they have provided no basis for their opposition other than noting that 
they have not yet been instructed to provide the material. This is particularly alarming 
given the clear intent of the Framers to prevent easy or impulsive acts of impeachment. 
Critically, this is not some ordinary commercial litigation where lawyers skirmish for 
tactical advantage by resisting disclosures or delaying discovery. The removal of a 
federal judge is a serious constitutional matter - and one which has taken place fewer 
than twenty times in our nation’s history. This constitutional process is designed to give 
members of the Senate a full and proper record upon which to render verdict. The 
Senators - as well as the accused and the public - have a right to see the full record of 
evidence assembled against the accused. Only with such full disclosure can the Senators 
and the public be satisfied that any conviction or acquittal was based on a fair and full 
disclosure of the facts. 

2. Special Impeachment Counsel Are Breaking From Precedent By Withholding 
Descriptions of the Withheld Materials . 

As an alternative to providing open access to the Special Impeachment Counsel’s 
files, if they continue to refuse it. Judge Porteous has requested that the Special 
Impeachment Counsel generally describe the source, types, and volume of the documents 
being withheld.^ Special Impeachment Counsel’s refusal to do so directly contradicts the 


^ Counsel for Judge Porteous is cognizant that the Committee previously declined 
to order the House to produce a detailed index of all of the materials being withheld by 
the House, in response to a request by Judge Porteous’s former counsel. (See Committee 
Order, dated June 9, 2010.) Special Impeachment Counsel appears to refuse to provide 
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House’s (indeed Mr. Baron’s) disclosure of the same information in prior impeachment 
trials. 


In connection with the impeachment trial of Judge Alcee Hastings, in March 
1 989, the Office of Senate Legal Counsel for the United States Senate, in considering 
various discovery requests made by Judge Hastings, sent a letter to counsel for the House 
of Representatives that stated: 

In helping the committee to understand the parameters of the discovery 
issue, could the House describe the nature of the materials that were made 
available to it by the Judicial branch and the Department of Justice? 

(Letter dated March 24, 1 989 at 2, attached as Exhibit 1 to this filing.) In response, and 

apparently without needless litigation or other consternation. Special Impeachment 

Counsel for the House of Representatives, Alan 1. Baron, submitted a letter which stated: 

In response to the March 24, 1 989 letter from Senate Legal Counsel, the 
House Managers submit Exhibit A attached hereto, which is a description 
of the materials made available to the House in this impeachment 
proceeding. 

(Report and Recommendation of the House Managers on Pending Pre-Trial Matters, 
dated March 31, 1989, page 3, attached as Exhibit 2 to this filing.) Exhibit A to Mr. 
Baron’s March 31, 1989 letter listed seven detailed sources of information from which 
the House received information in the Hastings impeachment proceedings. {Id. at Exhibit 
A, attached as Exhibit 2 to this filing.) Even more explicitly, on April 4, 1989, the House 


even a more general description of the documents, which would allow the parties to 
confer reasonably about the documents in question. In light of the significance of these 
issues, their immediacy in terms of the trial, and the only very recent assumption of full 
responsibility for defending all of the Articles of Impeachment, Judge Porteous’s new 
counsel urge the Committee to consider the request for full inspection or a general 
description of the documents, as opposed to a general index. 
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Managers, led by Mr. Baron, submitted three detailed lists to the Senate Committee and 
the defense with the following titles: 

1 . “Documents Provided Judge Hastings by House;” 

2. “Documents in House Files in which Judge Hastings Has Been Granted Access;” 

3. “Documents in House Files Not Made Available.” 

(Pages 197-199 of Hastings Report, attached as Exhibit 3 to this filing.) The third list is 
precisely the material that Judge Porteous seeks and has requested from the Special 
Impeachment Counsel in the current action, if House Impeachment Counsel will not 
permit a full and open inspection of all of the House’s relevant, non-privileged files. 
Nevertheless, Mr. Baron’s reasonable approach in the Hastings trial has seemingly been 
abandoned in favor of a more confrontational, uncooperative, and unfair approach in the 
instant matter. Because the Committee has relatively little precedent to guide its 
decisions in this trial, it should welcome and embrace such a clear parallel. Mr. Baron 
and his staff should, at the very least, provide the same type of information in this matter 
that they provided in the Hastings matter. 

What is particularly notable is that the Hastings impeachment followed an 
criminal indictment and a full trial in a federal court. Substantial evidence had already 
been presented in the public record, and had been tested under the beyond-a-reasonable- 
doubt standard. Thus, as in the impeachment of Judge Walter L. Nixon, Jr., the House 
and Senate were able to benefit from a detailed trial record. In fact, during Judge Nixon’s 
impeachment trial, the House Managers, again through Mr. Baron, opposed the defense’s 
discovery requests and deemed certain requests as “inappropriate” because the 
impeachment trial followed: 
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four years of contested proceedings including a criminal indictment, pre- 
trial discovery, a two-week jury trial, a post-trial evidentiary hearing, an 
unsuccessful appeal and petition for writ of certiorari, a motion to vacate 
the conviction, additional discovery in connection with said motion, a two- 
day evidentiary hearing on the motion to vacate . . . 

(House of Representatives’ Response to Judge Nixon’s Discovery request at 2-3, attached 

as Exhibit 4.) In that case, Mr. Baron concluded that given the above described 

“circumstances,” discovery should be limited but still stated that he would provide the 

same information provided in Judge Hastings’s trial. (Id. at 3.) Notably, Mr. Baron 

agreed to make available for inspection “subpoenaed records produced by third parties” 

and FBI “investigative fdes.” (Id. at 5-6.) 

In this case - where there is no prior indictment, no Court-ordered discovery, and 

no previous trial - the material already available to Judge Porteous is substantially less 

than that which was available to Judges Hastings and Nixon. If anything, discovery in 

this matter, if it is to follow precedent and any notions of due process, should be broader 

than that afforded in the Hastings and Nixon proceedings. In this case, the Special 

Impeachment Counsel obviously will have a more difficult time convicting Judge 

Porteous in light of the questionable charges alleging a denial of honest services and 

conflicts of interest. As a result, they appear to be making up for evidentiary 

shortcomings through tactical maneuvers that would deny Judge Porteous access to 

evidence and time necessary for a proper defense. Such tactics would be condemned in a 

standard criminal case, and should be anathema in a federal impeachment trial. There is 

no public purpose to allowing such concealment. Accordingly, the Senate should order 

access - so as to guarantee that both the Senators and the accused are given a full record 

before the rendering of final votes on the Articles of Impeachment. 
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WHEREFORE, Judge Porteous respectfuily requests that the Senate order the 
House to allow for inspection of all non-privileged materials collected and maintained by 
the House Mangers in connection with the investigation and impeachment of Judge 
Porteous. 


Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 27, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 27, 2010, 1 served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - Harold.damelin@.mail.house.aov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@.mail.house.gov 

/s/ P.J. MeitI 
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The Honocabla •tohn Bryant 

Tha aaited Stataa Houaa of Representatives 

Washington, O.C. 2051$ 

Prolsssor irnrencs J. Anderson 

The University ot Niaaii School or Law 

P.O. Box 248007 

Coral Gables, Florida 33214 

Dear Representative Bryant and Professor Andersoni 

As you ace aware, at its otganixational meeting on 
March 17, the committee appointed under Impeachment Rule XI 
determined that it would meet with representatives of the 
parties during the week of April 10 to consider matters that 
should be addressed prior to hearing the testimony of 
witnesses. In order to make the committe'e's meeting that 
week as productive as possible, the chairman and vice 
chalrsan will meet with you on April 4 to review the status 
of outstanding issues in light of your prior submissions and 
the memoranda that each side should submit by March 31. 

A review of the parties' prior submissions indicates 
that the following matters should be considered in your March 
31 filings; 


1. The Parties' Witness Lists 

The Mouse provided to the Committee on Rules and 
Administration, at the committee's request, a provisional 
list ot 23 witnesses with a brief general description of the 
nature of the anticipated testimony of each witness. 
Subsequently, the House supplemented its list by adding six 
more names. Before the Rules Committee, Judge Hastings 
declined to provide a list of his witnesses, initially on the 
ground that the House should first be required to list its 
witnesses. Subsequently, he referred Che Rules Committee to 
a provisional list that he had presented earlier to the 
Rouse, and stated that he has "identified more than 200 
witnesses who may have information that is relevant...." One 
question for Judge Hastings' side is whether he is now 
prepared to provide a provisional list and description of 
anticipated testimony so that the coenlttee nay have a firm 
basis for scheduling its hearings and acting on several 
pretrial matters, including the motion of the House in limine 
to exclude evidence. 
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78 


Representative John Bryant 
Processor Terence J. Anderson 
March 24, 1989 
Page 2 


2. The Motion of the House In Limine to exclude 
Irrelevant Eviclence 

The House has moved to exclude evidence offered to 
prove motivations of persons who Investigated and prosecuted 
Judge Hastings, the motivations of persons involved in the 
Judicial Branch investigations of Judge Hastings, and cumula- 
tive evidence on his general character and reputation. A 
response from Judge Hastings to the motion is needed. 

3. Dredge 

Judge Hastings has indicated an interest in calling 
Hllliam Dredge as a witness as part of a "rainmaking" 
defense. House counsel has offered to contact the F.B.I. Cor 
assistance in locating Dredge and obtaining his presence. 
Judge Hastings' witness list will indicate whether he 
proposes to call Dredge. If Dredge is on the list, can we 
confirm that the House will assist in obtaining Dredge's 
presence? Judge Hastings states that the testimony of an 
additional three to five witnesses would be required if 
Dredge testifies. Who are they? 

4. Borders 


Judge Hastings states that "William Borders is a 
central witness. If he agreed to and did testify truthfully, 
his testimony would Cully exonerate the judge." Borders has 
previously asserted his privilege against self- 
incrimination. If Borders is on Judge Hastings' witness 
list, should the committee commence a proceeding leading to a 
grant of Immunity? If immunity is granted, should it be 
determined early in the proceedings whether Borders will 
testify with immunity and, if he will not, should enforcement 
proceedings be authorized at an early date? 

5. Judge Hastings' Discovery Request 

Judge Hastings has requested extensive discovery. The 
House has responded by describing the nature of the documents . 
that it would provide: materials that the House Intends to 
use at trial; statements of witnesses to be called at trial 
that have been sworn, adopted, or approved by them; 
transcribed statements of witnesses who will be called at 
trial; and any exculpatory evidence. The House is asking for 
reciprocal discovery. What is Judge Hastings' response to 
the House's offer and request? in helping the committee to 
understand the parameters of the discovery issue, could the 
House describe the nature of the materials that were made 
available to it by the Judicial Branch and the Department of 
Justice? In conjunction with this request, it will be 


£ 
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Representative John Bryant 

March 24, 1989 
Page 3 

helpful for the parties to address any questions which should 
be considered in relation to grand jury material to which the 
House has been granted access. 

6. Stipulations of Documents and Facts 

The House, at the request of the Senate, has proposed 
stipulations concerning documents and stipulations of fact. 
Judge Hastings has declined to date to enter into 
stipulations. The Bouse has proposed that the Senate adopt 
procedures by which stipulations of fact filed with the 
Senate would be accepted as true unless the opposing party 
files a written objection including a proffer as to why the 
proposed stipulation of fact should not be taken as true. 

The Bouse suggests that a similar procedure be adopted 
concerning docuawnts. Hhat is Judge Hastings' response to 
those proposals? To help the committee understand the 
promises and the difficulties of the stipulation process, I 
would like to suggest that each party select, for 
illustrative purposes, ten of the proposed stipulations and 
an equal number of documents and be prepared to discuss the 
procedures that would be best suited to resolving any 
disputes about them. 

7. House Depositions After Commencement of Senate 
Proceedings 

Judge Hastings has objected to the use of the House's 
subpoena power to compel testimony after the exhibition of 
the articles of impeachment. The House should respond to 
that objection. 

8. Rules of Evidenc e 

Judge Hastings has filed a memorandum on rules of 
evidence. What is the response of the House, and can the 
parties now identify any significant evidentiary questions 
that the committee will need to resolve? 

* * * ■* 

This list is not intended to exclude the discussion of 
other evidentiary questions that either side believes should 
be addressed at this time. Pending the organization of the 
committee's administrative staff, please transmit to ray 
office your communications to the committee, including your 
March 31 filings. 


Sincerely, 

Michael Davidson 
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IM THE SBNATB OF raE UHITBD STATES 
Sitting As A Court Of Inpaachmont 


in rs ) 

» 

) 

IMPEACHMENT OF ) 

JUDGE ADCEE L. HASTINGS ) 


IIBMAT AMD SBCOKMBMDATZOMS OF THE 
«>PSB MAMA0ER8 QM PBMPIMQ PM=gBl Ati .MtSMSa 

on August 3, 1988, tha House of Raprssentativos presented to 
the Senate 17 Articles of lapeachmant against United States 
District Judge Alcea L. Hastings. Since that tine, in response 
to directives froB the Senate CoBBittee on Rules and 
Administration dated August 10, September 8, and December 12, 
1988, the parties have had several opportunities to address 
issues which should be resolved pre-trial in order to facilitate 
the trial of this iapeachBent. The following is a sumBary of the 
issues raised by the parties, the position of the House Managers 
with regard to each of those issues, and the recommendation of 
the House Managers of an appropriate Bschanisn to resolve each 
issue. 

1. RPtBS OF EVIDBMCE . In a ooBoranduB subBitted to the 
Senate Rules CoBBlttee on September 6, 1988, Judge Hastings 
requested clarification on the application of rules of evidence 
in this impeachment trial. Respondent stated that either tha 
common-law rules or the Federal Rules of Evidence would be 
appropriate and suggested that the Federal Rules of Evidence 
offered the advantage of providing a comprehensive and readily 
accessible body of materials.^ 

(a) Position of the Bouse Kanagars. 

The House Managers believe that the guiding principle 
for making determinations about the admissibility of 
evidence should be the relevancy of the proffered evidence 
to the charges in the Articles of impeachment. Once 
relevancy is established, the Committee should then be 
flexible in its willingness to admit evidence into the 
record. Many of the rules of evidence that tend to exclude 
evidence are intended to prevent a lay jury from giving 
undue weight to unreliable evidence, a factor not applicable 


^ See MeBorardUB on Behalf of United States District Judge 
Alcee h. Hastings Concerning the Need for- a Clear Statement that 
the Rules of Evidence Will Be Properly Applied and Proper 
Discovery ordered at 6, reprinted In S- Rep. No. 542, lOOth 
Cong., 2d <5oss. 106 (1988) (hereinafter "S. Rep. 100-542"). 


( 83 ) 
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in a Senata trial. * Noraovar, bacausa tha comlttaa ia 
charged with tha rasponaibility of preparing a record for 
the full Senate to review^ tha COBBsittaa should arr on tha 
aide of adaltting rather than excluding relevant avidanca, 
for it will ba aaaiar for tha Senate to disregard avidanca 
which that Body feels was wrongfully adnittad than to 
attempt to remedy an inappropriate exclusion of avidanoa. 
Mith these caveats in mind, the House Managers agree that 
the Federal Rules of Evidence are a useful touchstone • to 
which the Committee should look for guidance in the conduct 
of the impeachment trial of Respondent. 

In addition, it should be noted Wiat it is unlikely 
that the distinction between the common law rules and tha 
Federal miles of Evidence will make any practical difference 
in the admissibility of evidence in this trial. The House 
Managers know of no significant evidence which would be 
affected by the selection of either set of rules as the 
preferred source of guidance in making evidentiary rulings. 

(bl Reoomaendation. 

The House Managers believe that this matter is ready to 
be resolved without further briefing by the parties and 
recommend that it bo discussed at the April 4, 1989 meeting 
with the Chairman and Vice-Chair, and resolved at the 
meeting of the Committee during the week of April 10, 1989. 


8. DISCOVERY . In his September 6th memorandum to the Senate 
Rules Committee, Judge Hastings also raised the guestion of 
discovery.^ Hie position was developed in Respondent's First 
Reguest for Production of Documents and Other Tangible Material 
filed December 28, 1988. In that reguest. Respondent asked the 
House of Representatives to deliver to his counsel cities of all 
documents relating to the matters alleged in the Articles of 
Impeachment or the Answer to the Articles of Impeachment, idilch 
fall into the following six categoriesi i) all documents received 
by the House of Representatives from the Judicial Conference of 
tha United States or the Judicial Council of the Eleventh Circuit 
pertaining to the judiciary's investigations of these matters; 2) 
all documents and other materials. Including rough notes. 


2 s. Comm, on Rules and Admin., 93rd Cong., 2d Sess., 
Impeachment . 245-250 (Comm. Print 1974) (Professor Stephen R. 
Goldstein) . 

2 See Memorandum on Behalf of United States District Judge 
Alcee h. Hastings Concerning the Need for a Clear Statement that 
the Rules of Evidence Hill Be Properly Applied and Proper 
Discovery Ordered at 7, reprinted in S. Rep. 100-542 at 107. 
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Intftrviaw notss, amoranaa, and transoriptlona, which raflact 
stataaanta by any parson who r"uid tostity concerning those 
natters; 3) doounonts and other sMteriais gathered by or 
submitted to grand juries in connection with inquiries into 
conduct of JuOgm Hastings which is the subject of the Articles of 
Inpeachawnt; 4) all documents and other materials <d>tainad by the 
House of Representatives from the Department of Justice or other 
Executive Branch sources, including the FBI and the Bureau of 
Alcohol, Tobacco, and Firearms; 5) all documents or materials 
gathered by the House of Representatives and its agents 
concerning these matters; attd () all documents which are material 
to Judge Hastings' defense, are exculpatory, or which may lead to 
exculpatory materials. 

{a} Fositioa of the Bouse Managers. 

The position of the House of Representatives was 
initially stated in a memorandum submitted to the Senate 
Rules Committee.* It is fully set forth in the Response of 
the Mouse Managers to Respondent's First Request for 
Production of Documents and Other Tangible Material filed 
with the Senate January 17, 1989. In summary, the Mouse 
Managers believe that there should be no surprises at trial, 
^erefore, in spite of the fact that formal discovery is 
unprecedented in impeachment oases, the House Managers are 
prepared to provide to Respondent copies of materials 
falling into the following four categories; l) any document, 
tape or other tangible evidence the House Managers intend to 
use at trial; 2) any statement of a witness to be called at 
trial that is sworn, or adopted or approved by the witness; 
3) any transcribed statement by a witness to be called at 
trial which is a substantially verbatim recital of an oral 
statement by the witness and was recorded contemporaneously 
with the making of such statement; and 4) any exculpatory 
evidence. The overwhelming majority of the documents 
falling into these four categories has already been provided 
to Respondent. The House Managers' further production of 
materials, however, is conditioned on the imposition of a 
reciprocal rule retiring Respondent to provide to the Rouse 
all documents or materials in his possession which fall into 
the first three categories listed above. 

In response to the March 24, 1989 letter from 
Senate legal Counsel, the House Managers submit Exhibit 
A attached heretp, which is a description of the 
materials made , available to the House in this 
impeachment proceeding. 


* See Reply of the House Managers to the September 8, 1988 
letter from the Senate Committee on Rules and Administration at 
ceBrintcd in s. Rep. 100-542 at 109-112. 
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Cb) Mooaaandstloii. 

Tha House Managers believe that the iasue of discovery 
has been fully briefed by the parties and Is ready for 
resolution. The House Managers reoowaend that this Matter 
be discussed at the April 4 , 1»8» Meeting and argued at the 
Meeting of the Ccsnaittee durii^ the week of i^>ril lOr 1989. 
At that tine a date should be set for the parties to 
exchange pertinent docuaents and Materials pursuant to the 
CoMMittee's ruling on this natter. 


3. 8T1PPLATIOMB . In an early nenoranduB subMitted to ^e 
senate Rules connittee, the House Managers stated their intention 
to reguest adnlsslons as to natters of fact and the genuineness 
of docunants.^ This proposal was further refin^ in a later 
neaorandun subnitted to the Senate Rules Connittee. ° On Deoeiber 
15, 1988, the House Managers subnitted their Proposed Stipulation 
of Docunents and their Proposed Stipulation of Pacts. Although 
Judge Hastings has not specifically responded to the proposml 
stipulations, his counsel has indicated in nestings with Senate 
legal Counsel and in a nenorandua to the Senate Rules CoHSlttee 
that he does not intend to agree to any stipulation of facta and 
that stipulations to the genuineness of docunents cannot be nade 
until the docunents have been inspected.' Although the docunents 
have been available for inspection since the end of January 1989, 
Respondent has declined, to Inspect any docunents. 

(a) Position of the Bouse Managers. 

The House has proposed two procedures to expedite the 
presentation of evidence at trial, one addressing 
stipulations of facts and the other addressing the 
genuineness of docunents. The House proposal would require 
that any proposed stipulation regarding the adnlssibility of 


® See Response of the House Managers to the August 10, 1988 
Letter fron the Senate Connittee on Rules and Adnlnistratlon at 
13. 

® Sea Response of the House — 'Of Representatives to the 
Decenber 12, 1988 Letter fron the senate connittee on Rules and 
Adninistration at 2-3, reprinted in S. Rep. Mo. I, lOlst.Cong. , 
1st Sees. 76-77 (1989) (hereinafter "S. Rep. 101-1"). 

Sa& Statenent on Behalf of Untied states District Judge 
Alcee L. Hastings concerning Procedures Necessary for a Pair 
Trial in the Senate in the Present Case of inpeachnent at 8, 
reprinted in S. Rep. 101-1 at 105. 
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a docuMnt and any propoaad stipulation of f ilad 

ths Sonata will bo acooptod as truo imloss 
party filos a mrittwi (d>Jootion« Inoludin® a i»offor as to 
id»y taio pr'q^sod stipulation should not bo takM as truo. 
It is tho position of tho Houso that woh procodm|^ rolos 
should bo adoptod by tho Conittoo, and a data by 
writton objooti^is nust bo filod. In ths ovant that a party 
filos writton objootions to propoaad stipulatimo, a nMllor 
oonittoo, consisting of ono or two oonnittoo awrt»ors. 
Should bo dosignatad by tho OMitMn to 
and rulo on tdiothor thoro is a roasonabla basis for tho 
(d>jootiim. 

In tho Proposod stipulation of Facts, tho Bouss 
Kanagors list tho facts in roughly chronological ortor. In 
tho spirit of attospting to faoilitato tho stipulation 
procoss, tho Houso has roorganiasd and roduood its proposod 
stipulations to thoso facts that, as far as tho 
awaro, aro boyond any disputo. Iho Bouso Mamgors Mvis^ 
stipulation of Facts is attached haroto as ■rtlblt B. In 
briof, tho rovlsod stipulations aro raorganiaod into 15 
catogorlosi facts based upon 1) airline records, 2) 
tolophono rscords, 3) teloi^Mnio nassagss, 

5) court dooioiora-F d) tho record of vn i tfg .i. otaww » Y .ti 
Hmano . 7) the record of Pnitsd gtBtSd-y». BgrtSM* *). 


body recordings, 12) other tape recordings, 13) FBI reports, 

14) tho 1985 wiretap application and progress reports, and 

15) niscollanoouB proof. 

It has also boon suggested by Senate legal Counwl that 
tho parties review and consider tho syston for facilitating 
an agrooaont on stipulations utilised in gn t tgi l gtdwS ^ 

ftHwiMP MUipfagns i Tdlgggdrti-fia^* I" 

protracted litigation. Judge Harold croon roguirod the 
parties to review each others' Statosents of contentions and 
Proof, and advise their ^ponents which portions of those 
statosents sight be stipulated to in their present fors or 
with suggested language changes. Ths parties exchanged 
proposed language changes in an effort to negotiate an 
agreesent on the stipulations. Hhere 1*o party oyected to 
a^ipulation, the basis of that objection had to be s^ed. 
Hhere tho obleotlon was based on a need for further 
inforsation, the\ precise additional discovery had to be 
Indicated. Hhere the opposing party refus^ to ““fv 

discovery, a Magistrate reviewed the natter . A Special 
Master was selected to oversee the stipulation process. 


1980) . 


® 83 r.R.O. 323 (D.D.C. 1979) and 88 F.R.D. 47 (0.B.C. 
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It is tb* position of tho Houss Mansfors ttat snob s 
proesss is iil-suitsd for tbs prssmt osss. fbis mss is 
not nasrly so eo^ftisx. Xn sdaition, tbs stiptaatimis 
proposad by tbs Houss srs wsii doouasntsdi and .in mt 
Instaness hsvs nsvsr boon eontastsd. lbs prsssnt mss mttm 
not rsquirs tbs scq^istiMt^ sohsas utilisiM in ttis WiT 
ossa and 11: is iilMly that tbs i^plSMntatioa of snob a 
proMss would bs tins eonsMlng and unnsosssarily 
oosplioatsd. 

ms Houss Managsra balisva tiiat t^ir Rsvissd 
stipulations of Fact and proposad adnissions in tbs abasnos 
of a raasonsbla objsotion ara aors liksly to faoilltats lAs 
proMss «lvsn tbs naturs of tbs stipulations boiii« seu«bt, 
and Rsspondsnt's statsd unwillin«nsss to stipulats. 

lb) Basoaasadatioa 

Tbs qusstlon 4* '<**nt proosdurss should bs adoptad to 
faoilitats stipulations rsqulrss no aors brisfing and should 
bs disousssd at ths April 4, 1989 nsstln« with tbs Chaimn 
and Vlcs-Chair, and rssolvsd at ths assting of ths (Mnittsa 
during ths wMk of April 10, 1989. If ths rulss prMMsd by 
ths Houss ars adoptM, ths coaaittss should than Mt a data 
by which any objsotions to stipulations aust bs filad. 


*• MOW Qg-m ITXPMMM . TO M ^ 

1989, ths HOUSS of Rsprsssntatlvss filad a Motion lo liiatng to 
Exoluds Irrslsvant Bvidsnos and a supporting asaorandua. Mis 
notion rsqusstsd that ths Ssnats sxoluds all svidsnos offsrsd to 
provs ths aotivations of ths parsons in ths Bxsoutivs and 
judlolal Branchss who invsstigatsd, prosaoutsd or oonsldsrsd 
aattars which ars ths subject of ths Artlclss of lapsachasnt, a^ 
that ths Ssnats Halt svidsnos on ths topic of RsspondMt's 
gsnsral oharactsr and reputation consistent with ths Claiborne 
praesdsnt. Judge Hastings has not responded to ths Motion is 
Llalno . 

la) PMitiOB of ths HOUSS. 

By its Motion in Liains the Houss is attsi«>tiiw to 
sxoluds ths prsMntation of svidsnM at trial that is 
irrslsvant under any oircuastancss. Ms Mtion is not 
Intended to address topics for which ths dstsraination of 
rslsvancs would depend on the context in whi^ May ars 
raised. Ms Senate clearly has ths power to Halt the Mops 
of the evidence presented in an in^eachaent trial and the 
exercise of that power is essential to a fair and 
expeditious trial of this iagMSOhaent. Ms ragusst of the 
Houss Managers is supported by Senate precedent, and 

« 
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partioularly by th» daoision of tho itulo XJ cowilttoo with 
rogard to a siallar aotlon oada by tha Houaa Hanagara in tna 
impaaohaant trial of Cfudga Clalboma.* 

(b) baoo — andatioB. 

At ttoa April 4, 19M aaating with tha Chain^ and 
Vioa-Chainuin, a briafing aoHadula ahonld ba aatabli^ad for 
tha atibaisaiwi of CTudga Maatinga' raaponaa to 
Nanagara' Notion la Iilalna« »>«•• 5*“*»“* 

Judga Kaatlnga' raaponaa ba filad in tina 

tha notion at tha aaating of tha conaittaa during tha vaak 

of April 10, iooo. 

f . ampoMA powna . Although Paapondant haa nada no fomal 
raguaat, haluwTndloBtad that ha will aaalc authority frcm tha 
sonata to iaaua aubpoanaa or to hava aubpoanaa iaauad w» hia 
bahalf. In hia January 17, l«8» Kanorandun to tha Banana Rulaa 
conaittaa, Raapondant l^ioatad that ha wiahaa to 
subpoanaad for pra-trial diaoovary purpoaaa an wall 
trial.!® in addition Raapondant haa guaatlonad ^a P*’®P«a*^y ®£ 
tha Kouaa'a axaroiaa of Ita aubpoana powar aubaaquant tha 
adoption of tha Artiolaa of la^paaohnant on Auguat 3, 1988. 

(a) Roaitien of tha Rouaa Nanagara. / 

Aa a ganaral rula, tha Houaa takaa no poaitlw «« 
laauanoa of aubpoanaa on bahalf of Raap«mdant. Tha Houaa 
would nota that Raapondant haa nada no ahovlng that ha haa 
baan unabla to oonduot pra-trial diaoovary prior to thia 
tina without ralianoa upon aubpoanaa. in vlaw of tha 
poaaibility that auoh pra-trial diaoovary any ba uaad to 
daisy tha trial, or to dalva into irralavMt Mttara, tha 
Houaa auggaata that tha prooadura adoptad for tha iaauanoa 
of aubpoanaa inoluda an opportunity for tha Kouao to voica 
ita objaotiona prior to tha iaauanoa of any aubpoana. 


9 ggn naaort at tha S anata 
Haaringa bafora tha Sonata Inpaaohnant Trial Cmu. , 99tt 
2d Sara. 890-91 (Rart-vl) (1988), fil^ 5,. 

Hanorandun in Support of Notion in tinina to Sxoluda Irralavant 
Evidanoa at 4-8. 


1® Saa stataaant on Bahalf of Onltad stataa Dlatriot Judoa 
Alcoa t, Haatinga Conoaming Prooaduraa Racaaaary for a Fair 
Trial in tha Sanata in tha Praaant Caaa of inpaaohnant at 5-6, 
reorlntad Ia S. Rap. 101-1 at 102. 

^! Id. at 4-S, raorlntad in S. Rap. lOl-l at 101. 
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Nitli ngard to th* oontiiiiuinv poiwr of tiw Hoiim to 
iwrao Mdvowuio, tbo KUM^ors boliovo tbat tho Bomo rotciiw 
indmondmt autliority to iosuo oiOikmiim ovon aftor tlio 
adevtiwi of Artloloo of lop— ohoont md tbolr proMmtatioii 
to tho somto. voty rmem/tly, ono oowct anooviilMa tbo 
MOM of nO^OMRtOtiVOO' OUtllWity. flM BOOM NtiiMoni 
amliad to tho Onitod BtatM Diotrtot Murt for tdio Soutbom 
olotriot of riorldo for tbo eriainol t»p» roomdinn ttam 
tbo wlrotiqp In tbo brlbory oonq^lro^ ooao.ln ordor to aoko 
tbo toBM ovoilablo for tbo Sonoto trloX.^ dodf^ Motlim 
^woood tiio oppliootton on tbo «roiuid tbot only tbo Sonoto 
oottld opply for tbo originoX topo rooordtngo. on Noroh 20* 
X»$ 9 , tho Court grontod tbo roguoot of tbo BouMt finding 
tbot tho Sonoto rulM do not proooribo tbo oxoluaivo 
proooduro for tho Mtoinlng of ovidonoo.*' 

Oooplto tho indopondont authority of tho Boum to ioouo 
flubpoonoo, howovor, tbo Boum Nonogoro will roguMt tbo 
Sonoto to ioouo any oddltionai su^oonoo noodod for tbo 
prooontotion of ■ doouaonta and witn—oM at tbo triol of 
thooo JUrtioloo of Xapooohaont.** 

(b) BoaooModotioB. 

A otfiodulo Should bo Mtoblirttod for tho oubBisoion of 
any roguooto for oulqpoonao and tbo filing of Mjootions to 
ouah roguMta. suOh a oohodulo ohould oddr—o both ]|m~ 
trial and trial oubpoonao, although roguMta for trial 
subpoonao sight boot bo inoludod in pro-trial'-otatoBonto 
subaittod by tbo partioo prior to trial. Vhis oohodulo 
should bo disouosod and ooMblisbod at tbo April 4> ISSS 
Booting with tho Cbairaan and tbo Vioo<>CbairBan. 


' Tho Houoo Kanagoro alr—dy havo oopios of omo of tho 
tapoo, to which RMpondont hao b—n grontod aocooo. 

ami Ordor, datad Karoh 20, 1989,' attaohod horotO aa 

Bahibit c. 

Tor tho infonation of tbs CoBSittoo, tho Bmiao baa 
ioauod aubpoonaa aubaoguont to tho adoption of tiio Artiolos of 
iBpoaohBont in this oasa for two purpoaoo. Sonata lagal Oninssl 
roguMtod tho Houso 'to undortako tbo gathori^ of original 
doouaonta to bo introduood at trial, and tho Bouao hM usod 
subpoonM to obtain auoh originals. Tho Boum also iaouod throo 
aid>poonaa for tho purpoM of dopoaitions. UltiBOtoly, two 
dapoaitimta wars takon. Tho tranooripta will bo providod to 
Rospondont pursuant to oatogory (2) of tho disoovory proposal of 
tho Boum Kanagoro roforonood abovo. 


8 
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«. winmaam . on two ocoasioiw tho sonata Ccanlttoo on 
Ruloo and Adninistratlon dirootod tho partioo to provido a 
prollninary list ot witnosaos with onnarlon of thoir propoood 
taotiaony. ' nia Roosa' Itonagarn providad aooh iiata with apaolfio 
proffars of taatiaony.” Zn hla auhnisaiona to tha Sonata Rulas 
Osanittaa, Jtidga Raatinsa providad ganaral daaoriptiona of tha 
oatagorias of witnaaaaa ha night oall.** Zn. addition, ho 
rafarrod tha sonata RoZas Coaalttaa to lists of witnassas 
attaohad to his rirst Raguast for Prodiiotion of DoousMts and 
othar iMigibia Ratarlals. Thasa lists ara of tha witnassas 
oallod at dodga itestin^' orlalnal trial, at willian Bordars' 
eriainal trial, bafora tha Blavanth cirouit Znvastigating 
CoBfflittaas, bafora tha Mousa suboonnittaa on criaiqal Jostioa, 
and of othar parsons "having partinant infomation."^' 

nia Sonata <%nnittaa on Rulas and Adainistratlon also 
raguastad tiiat tha partlas idantify any witnassas idio night 
assart tastinonial privilagas and tharaby raguira tha 
inplasMntation of prooaduras to grant innunity. Tha Mousa has 
statad l^at it has no prassnt intsntion of calling any such 
witnassas. Judga Hastings alludad to Rilllan Oradga ai^ Willian 
Borders as potantially troublasma witnassas. Mowavar to data 
Raspondant has not statad an intention to oall either Dradga or 
Borders as witnassas. 

Zn addition, in tha Naroh 34, 1B89 latter froa Sonata hagai 
counsel, tha parties wars ashed to address whether the Coaalttaa 
should oonaanoa a prooasdlng leading to a grant of innunity for 
willian Borders, and tha tlaing of sueh a prooaadlng and atw 
subsaguant prooaadlngs if Innunity is obtained. 


filB Rasponsa of tha Rouse Nanagars to tha August lo, 
1988 Latter froa tha Sonata Coaaittoa on Rules and Adainistration 
at 9-13, raarintad Jjq S. Rap. 101-1 at 60-83. For further 
additions, am Rasponsa of tha Mousa of Raprasantativas to tha 
oaaaBdMir 13. 1988 Latter froa tha Sonata Coanittaa on miles and 
Adninistration at 3-4, riPZiatad AO S. Rap. lOl-l at 64. 

fiBB Kanorandua on Bahalf of united states oistriot Judge 
Alcoa L. Hastii^r* Chnoamlng tha Osa of a Rule XZ Senate Trial 
Coanittaa to Raoaiva Bvldanoa in this Casa at 17-30, mnrintad lo 
8. Rap. 101-1 at 65-68. Sea also Consents on Btfialf of Unitad 
States Oistriot Judge Aloaa L. Hastings on tha Views Bxprssaad by 
tha Mousa Minagars in their Maaorandua Subalttad on septaabar 6, 
1988 at 8-9, rsMlntid la lOl-l at 69. 

fiBB Addenda C, 0 and B to Respondent's First Raguast for 
Production of Doounants and othar Tangible Natarial. 
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{•) vositioB oC aoi»B MuagMM. 

Th« HoiMB Bvesgmmtm that tha partial raquirad to 
provlda to tha Ctaalttaa apaoiCio vltnoas Uato with 
proffars of tha propoaad Uatiaony by aarti wi^au. A 
praliainary Hat Aouid ba aulmittd in tiia nahr 
a final liat tfiould bo inoludad in pni-trial atatawMita fron 
tha partial. Witnaaaaa who ara not mi tha final VithMi 
Hat Ohould ba allowad to taotify only if tha party offarlt^ 
tha witnaaa nalna a ahowin« of "good oattaa* for failing to 
inoluda tha witnaaa in tha pra-trial atatanant. tha ^naa 
Nanagara aaka thia propoaal with tha undoratanding mt ^th 
tha praliainaty and final witnaaa Hata would not inoluda 
them witnaaaaa who aay ba oallad during rebuttal or 
aurrabuttal. 

In raaponaa to tha inquiry poaad in tha Nar^ 14, 1989 
latter fron Senate tagal Counaal, if Judge Maatiraa 
indicataa hia intention to call Nillian Dradga at trial, tha 
Houaa Managara will attaaqit, through tha SBI, to locate and 
produce thradga. 

Finally, it ia tha poaition of tha Houaa Managara ttat 
if Judge Haatinga intend! to call Williaa Bordara at trial, 
ha Buat indicate hia intent in hia pralininary witnaaa Hot. 
If Bordara ia naaad on tha pralininary liat, tha Comittaa 
ahould than ooaaanoa a proceeding auoh aa a dapoaition to 
dateraina whether a grant of innunity will ba naoaaaary and, 
if it ia required, tha cmaittaa ahould taka the atapa 
naoaaaary to obtain tha innunity. The Houaa Manaoara 
believe that in order to avoid any undue delay of tha trial, 
thaaa prooaadinga ahould ba oonanoad aa early aa poaaibla. 
In addition, tha Houaa Nanagara baliava that if Bordara 
rafuaaa to taatify even with a grant of Inamity, 
anforcanant prooaadinga ahould ba authoriaod aa early aa 
poaaibla. 

(b) BaoMHMudation. 

A aohadula for tha aubniaaion 6t pralininary witmaa 
Hata ahould ba aatabllahed at tha April 4, 1989 Beating 
with tha Oiainan and Vioa-Oiaiman. Tha prooaduraa to ba 
followed with raapaot to tha poaaibla taatinony of Willian 
Bordara ^ould alao ba diaouaaad and aatabllahed at tha 
April 4, 1989 Beating. 


7. tWK-TBIAf. BTATWillT- To data, there haa bean no 
diaouaaion of pra-trial atatananta. However, in the Senate 
Inpeachnant proceeding of Judge Harry Claiboraa, tha Hula XI 
CMuiittm adopted auoh a procedure. 


10 
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(a) toaitioB of aauaa Masavara. 

nia Rmtaa Nanaoara racoiMnd that tha coaaittaa raqitira 
tha partlaa to aolMBit pra-trlal atataaanta ona imoIc prior to 
tha baglanii^ of tha praaantation of avidanoa. As in tha 
Claihoraa procaadiog, tha pra-triat stataaants would inoluda 
a final list of witnassas to ha dallad at trial, a suasary 
of thair pr«n^ad taatisony and a susaary of tha avidanoa 
tha rartias intand to introduoa in support of or in dafansa 
to tha 17 Artiolas of Xag^ohsant. In additim, tha pra- 
trial statraant tritould contain a list of tha axhibits aaoh 
party intends to introduoa at trial. Tha aidiibits oould 
than ha pra-sarkad, ax<dian«ad by tha partias and filad with 
tha CfflHBittaa in advanoa of trial. 

(b) RaoaMMadatton. 

This proposal rtiould ba oonaidarad at tha naatinr of 
tha Chairaan and Vioa-Chair on April 4, 1989. 


•• 8eiifDHMiM am mu.. Tha Connittaa should also oonsidar 
tha sohaduling of Sia trial and any prooaduraa that will 
faoilitata a anooth and axpaditious praaantation of tha avidanoa. 

(a) pasition of tha Bonsa Maaagars. 

Tha Housa Kanagara raoossand that tha Cowiittaa 
sohadula tha trial in a nannar that allows for tha 
praaantatioh of avidanoa during at laast tbraa oonsaoutiva 
days par waah, and for fiva oonsaoutiva hours par day 
(prafarably in tha aftamoon). Tha Housa Managars raoMoiand 
uis prooadura for two raasons. First, tha sajority of 
witnassas to ba oallad will hava to traval to Washington, 
D.C. to taatify. in ordar to snsura that thair tastiaony is 
coaplstad during ona trip, oonsaoutiva days and hours of 
tastiaony ara naoaasary. Saoond, aignifioant blocks of 
trial tins ara raguirad to anaura a o<H>arant and aaaningful 
praaantation of tha avidanoa to tha banafit of tha Conaittaa 
and tha partias. 

In addition, tha Housa Kanagara ara availabla to 
praaant avidanoa during tha ona waak par aonth that tha 
Sanata is out of saasion. 

<b) Baoonaadatioa. 

Tha Housa Kanagara ask that tha iaaua of sehaduling ba 
diaoussad at tha April 4, 1989 aaating with tha chairaan and 
vioa-chair. 
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R*sp«otfttl.ly subMittcd, 


Th« statu 

HouM of Raprasmtativas 




Bv - _ 

Alan X. Baron 
Spaoial Counul 


Nanagara of tha Houaa o£ Rapratantatlvaa 

Jack Brooka Haailton Flah, Jr. 

Ji^n conyara, Jr. oaorga W. Gakaa 

Nika Synar 
j^n Bryant 


Zapaachnant Trial Staff 

Alan X. Baron, Spaoial Counul 
Janioa B. coopar. Assistant Spaoial Counaal 
Patrioia Wynn, Assistant Spaoial counaal 
Lori B. Plaids, Assistant Spuial Counaal 


Houaa Judiciary Coulttaa Staff 
Participating in zapu^taant Trial Praparation 

Williaa H. Jonas, Oanaral Counaal 
Alan F. Coffay, Jr., Cklaf Auooiata Counaal 
Danial N. Praaaan, Counsal 
Patar Lavinson, Assooiata CcMUiul 
Rayund V. Salatanka, Assooiata Counsal 


March 31, 1989 
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BootnooRt lOiOi tmavmiM «o m loora 
fllLJMHHMyMP W I iy ^ V69 


1 . Matarlals aoaon>anylii« tha Cartlfioata of tha JodioiaX 
Confaranca of tha tfnitad stataa oonourrina in tha datanlnation 
of tha Judloial Council of tha Klavanth Cirouit that iapaaoiuMint 
of Jud«a Haatings nay ha warrantad. Thaaa utariala inoluda tha 
Kaport of tha Blavanth cirouit Invaatlgating Coanittaa, 38 
voluaaa of taatimmy takan ^ tha Klavanth Cirouit Znvaati^ating 
coanittaa and approxlmtaly 3800 axhibita. W»a Houaa haa 
provldad Raapcmdant with aithar ooplaa of or aooaaa to thaaa 
aatariala. 


3. Raoord of tha Blavanth cirouit znvaaticating Ccaaittaa 
appointad to invaatigata tha disoloaura of oonfidantial wiMtap 
inforaation. Wia Houaa racaivad thaaa aatariala froa Raapondant. 


3. Working filaa of John Ooar, Counaal to tha Blavanth Cirouit 
Invaatigating Coanittaa. Thaaa aatariala ara daaorihad in tha 
two ordara attaohad aa Addanda A and 8 to Raapondant'a fif^t 
Raquoat for Production of Doouaanta and Other Tangibla Matarlal. 


4. Raoorda of Grand Jury 81-A (HIA) (Invaatigating tha bribery 
conspiracy) and Grand Jury 86"3 (MZA) (invaatigating tha 
unauthoriaad disoloaura of wiretap inforaation) . fl»a Houaa has 
provided both raoorda to Raapondant. 


5. Raoorda of tha United states District Court for tha Southern 
District of Florida, In tha Matter of tha Applioation of tha 
United stataa of Aaarioa for an Order Authorising tha 
intaroaption of Wire Connunioations, Kiao. Ho. 413 -Haatlnga, the 
wiretap whioh Raapondant was supervising. Raapondant haa 
received ooplaa of these nateriala. 

6. Dapartaant of Juatioa invaatigativa and trial iil** 
pertaining to tha bribery oonapiraoy oasa and tha Invaatigatlon 
into tha disoloaura of oonfidantial wiretap Infomation. Many 
docunants ara duplioativa of those oontainad in oatagorlas 1 and 
2 above. ' 


7 . PBZ invaatigativa files and tape raoordinga, falling into 
five general oatagorlas of doouaanta. Many doouaants ara 
irrelevant to tha charges oontainad in tha Artlolaa of 
Impaachaant or ara duplioativa of doouaanta oontainad in 
categories 1 and 3 above. Tha FBI radaotad tha docunants prior 
to providing thaa to tha Houaa. Raapondant haa bean granted 
access to all tape recordings. Tha five oatagorlas arat 


EXHIBIT A 
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1} docuMitta partAining to th« brlbmry o<m«pir«oy oom and 
tha Invaatigation oC tha unautkorisad diaolesoEa of wlratap 
InfonMtion, including m 302a, taia|tyi>as, invaatigativa 
raports, survaillanea raoozda, ; foranaio nports, 
adainiatrativa naaoranda, tranaoripta of tapa racovdinga and 
nawapapar artiolaa. 

ii) docuacnta partainin^ to tha FBI baokgtoond ohaok prior 
to Raapondant'a aniiointaant to tha Fadaral banoh. 

iii) doouaanta pertaining to an FBZ invaatigation of an 
allagad tarroriat organiaation baliavad to hava mda thraata 
to nunaroua paopla, inoluding Raapondant. 

iv) doouBanta pertaining to other roz inveatigationa that 
are irrelevant to tha chargaa in tha hrtiolaa of 
ZnpaachBwnt. 

V) docuaiantB pertaining to raguaata by tha Blavanth 
Circuit Znvaatigating coanittaa for FBZ aaaiatanoa in 
locating witnaaaaa and doouaanta, and conducting 
inveatigationa . 


MQgn the Houaa produced a 14 voluaa stataaant of Znforaation 
that oontaina all the docuaantary avidanoa it relied upon in 
aupport of Artiolaa Z through XV and XVZZ. Tha dootwMita 
reproduced in tha Stataaant vara aalaotad from tha eatagoriaa of 
doouaanta liatad above (excluding category 9) and froa tboae 
indapandantly gathered by tha Subooaaittaa on Criainal Justioa. 
Tha Houaa Hanagara hava provided Raapondant with a copy of tha 
conplata Stataaant of Znforaation. 

Zn addition, tha House has publiahad tha aatariala relied 
upon in aupport of Article XVZ in Appendix XV to tha haaringa of 
tha Subo<»uiittaa on Criainal duatica in this natter. A copy of 
that appendix has bean provided Raapondant. 

% 

Finally, tha House Managers will provide Respondent with any 
docuaant in its posaaaaion that falls into any of tiia fmir 
diaoovary eatagoriaa proposed by tha Houaa, if tha docuaant has 
not already bean provided. 
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SUBMISSION BY HANAGBRS. ABRIL 4, I»9», OH DOCimENTS TOAT 
THE MOUSE NAS lOR HAS NOT) BROVIOED TO JUDGE HASTINGS 


X. Boenmmi MtowPEB jpimb habtimbb by iqp bi 

1. loHM 9t MpsMratatlvM' stAtwrat of XafonutioB 

114 volioMo, containing ovidonco roliod upon by Houao 
for Articloa I-XV and XVJI. Providod May 9, 1988. 3 


2. lltb etrottit invoatigatlag ooaoiittoo Roport 

C788 pagaa, including appandieaa of ovidonco. Providad 
soptanbor 27, 1987.3 

3. iltb cirouit znoaatigating Cowittoo boaring tranaoripta 

{28 volunoa of Itoaring taatioony. Providad April 25, 
1988.} 

4. 11th Cirouit ZBvaatlgating coaBlttoo asbi^ita 
tBxoluding thoao listed balow in oatogory XI. 
ovorwhalBlng najority of tho approxiaata 2800 axhibita. 
Providad April 29, 1988.3 

5. Trial traBSoript of nattad Btaf a v. Bordara 

(Providad April 25, 1988.} 


5. 


Rooord of draad Jury 8i-A (MZA> 
(Invostigation of bribory conspiracy. 
1988.) 


Providad May 9, 


7. 


Raoord of draad Jury aa-s (MSA) 
(invaatigation of wlratap look. 


Providad May 9, 1988.) 


8 . 


Court doouaonte ralatlBg 
applioatioB 

(Includas all prograsa 
Provided May 9, 1988.) 


to Titlo ZZi viratap 
reports and court orders. 


•9. Diary of AsaleaaBt o.s. AtterBoy Roberto Martinas 
[Rolatas to.triretap lank. Providad May 17, 1988.) 


10. MKAP eoBforaaoa sohadulo dated sopt. 4-7, 1985 
[Providad May 17. 1988.) 


11. xaviB dordon Ploa AgroaBont 

[Gordon was one of the targets on the 
Invaatigation. Provided May 17, 1988.} 


wiretap 


12. tax doeuBOBta portaining to wiretap iavostigatioa 

[Radactad by House to protect individual privacy. 
Providad oacembar 1988.] 


13. MlseollaBaous Material priatad in Appaadix v to subcoB- 
aittaa Boar lags _ , 

[includas, for exanple, O.S. Judicial Conference 
certification, correspondence and staff 
interview of Dudley Hilliama (fomar law partner of 
WilllaiB Borders] . Provided Feb. 1989.) 


( 197 ) 161 ’ 
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Judge Hastings has been granted access to the following docunents 
and was told %m would c<^y any pages hs designated. 

1. iith Circuit Investigating cessittse Bshibits that ware 
difficult to copy 

These exhibits were listed for Judge Hastings^ Access 
granted April 25, 1988. 


aj Hos. l-'ig 
b) Ho. 3001 
C) Ho. 3002 
d) Ho. 3003 


(Borders' sessage pads) 

(Hastings' 1981 court diary) 

(Batty Ann Hillians' 1981 court diary) 
(CourtrooR deputy's 1981 diary) 


e) Nos. 3004-S (Hastings' sessage pads) 


f) NO. 3006 

g) No. 3007 

h) No. 3008 

i) Ho. 3009 


j) No. 3010 


K) No. 4500 


(Betty Ann wiliass' 1981 dash calendar) 


(1981 diary containing Hastings' 
personal travel and appointaents) 

(Jan. -April 1983 diary containing 
Hastings' personal travel and appointnents) 

(used sen's purse) 


1) Nos. 1103-1651 (Keaphill Pride disciplinary file) 
n) No. 4900-A (now sen's purse) 


U trial trasscript . 
I trial exhibits 
trial trasscript 


Access 
granted 
April 25. 
1988 


Judge Hastings has also been provided access to all PBJ tapes 
relating to the bribery conspiracy and wiretap disclosure. 
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in. DOCBMUHM XM HOggl FILM MOT MXBl ATOIIABtB 


1 . worKiaa f^lM of Jom Do«r, couas*! to tho Iltk eir 
ZBvoatifottBV coaaittoo 

Ho roviawad all tha itaaa llatad in Exhibit 1 to tha sapt. 
25, 19S7 Judicial Council Raaolution and Exhibit 2 to tha 
October 9, 1997 Judicial council Raaolution. Ha did not 
copy all of tho docunonta. 


2 . EBZ iavaatigativo Eiloe, falling into fivo goaaral oatagoriaa 
of doeunoata 

Hany docuaanta aro irrolovant to tha chargaa eontainad in 
tho Articloa of lapaachaont or aro duplicativo of docunonta 
already provided to Judge Haatlnga. Tha PBZ rodaetod tho 
docunanta prior to providing than to tha Houaa. 

Tha five catogoriaa of docunonta aro: 

i) docunanta pertaining to tha bribery conapiracy eaaa and 
tha invaatigation of tha unauthorltad diaoloaura of wiretap 
inforaation, including F8Z 302a, talatypaa, inveatigativa 
raporta, aurvaillanca racorda, foranaic raporta, 
adniniatrativa nanoranda, tranecripta of tape rocordlnga and 
nawapapar articlaa. 

ii) doounanta pertaining to tha EBI background chock prior 
to Raapondant'a appointaant to tha Padaral bench. 

ill) docunanta pertaining to an PBZ invaatigation of an 
alleged tarrorlat organication baliavad to have made thraata 
to nunaroua people, including Raapondant. 

iv) docunanta pertaining to other PBZ inveatlgationa that 
are irrelevant to the chargee in the Articlaa of 
Inpeachnant, 

v) docunanta pertaining to raqueata by tha Eleventh 
Circuit Xnveatigating connittee for PBZ aaaiatance in 
locating witneaaea and docunanta, and conducting 
inveatlgationa . 

ISKtSi Ha have alao revjlewed, but at thia tine do not have copiea 
of, Dapartnent of duatica inveatigativa and trial filea 
pertaining to tha bribery conapiracy caae and the Inveetigation 
into the diaoloaure of confidential wiretap infomatlon. 

Ha will provide Judge Haatinga with any docunanta Hated 
above that fall into the 4 diacovery categoriaa propoaed by the 
Houae Managera. 
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Exhibit 4 
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IM rm SBKATE or tbx ohitsd states 
sitting a> • Court of Z^^chaont 

In ra ) 

> 

IKTBACiQfaiT OF ) . 

SALTER L. MXXCRi, JR. ) 

TBB HOOSS or REPRCSSKTATIVES' RXSFOHSE 
TO JUDGE MIXOWS DISCOVERY REOPEST.- 

. Tba Mouaa.of Ropraaaatatlyaa, through its Managars 
and counsal, raaponda' as 'follovs . to tha discovary raguasts 
at Raspondant, Jxidga Waltar L. Mixon, Jr. 

Prallsinarv StatsMnt 

As sat forth balov, tha Housa strongly objacts to 
portions, of Raspondant's discovary raguasts. Rsspondant 
assantlally ' safks to. duplicata tha Housa* s iapaacbmint 
invastigation and gain agual aocass to avary shrad of 
Inforaation gatharad or raviawad by tba Housa, including 
inforaation that did not glva risa to iapaachaant articlas 
and will not ba at issua bafora tba. Sanata. Raspondant's 
raguasts ara ovartiroad and saak tha privilagad work product 
of Congress. 

A parson under investigation by tha Housa or 
Sanata, whether in regard to eonfination to hold public 
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office , ln^acbMiit to detenino fitr.s«« to continue to. hold 
office or SOM other special investigative context, is not 
entitled to learn everything that congress discovers about 
hie. AS a matter of fairness and due process, a person 
subject to congressional inquiry should be entitled to know 
the charges and specific proof against him. . But no broader 
right of discovery should be afforded to . a person under 
investigation. To grant further access would intrude upon 
the Congressional investigative prerogative and interfere 
with Congress' ability to SMk the truth. Sources of 
information will be far , less fortbeoeing if it is 
understood that everything brought to the. attention of 
Congress will be turned over to the , subject of the 
investigation. 

in addition, the wlde>open .discovery sought by 
Respondent, as if this were civil .litigation only recently 
filed, is inappropriate given the . nature of this, 
proceedings. The iepeachMnt of Judge Mixon cones before 
the Senate after four (4) years of contested proceedings 
including a criminal indicteent, pre-trial . discovery, a two- 
week jury trial, a post-trial evidentiary hearing, an 
unsuccessful aiq>eal and petition for writ of certiorari, a 
■otion to vacate the conviction, additional discovery in 
connection with said notion, a two-day evidentiary hearing 


£ 
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on tho notion to vacato, and langtby avldantiary haarings in 
tha Bouaa vtiairia>y Raapondant was nada fully awara of tba 
facta giving risa to tha i^paachaant chargas against hin. 
Evan Raapondant's own counaal admits that tha iapaachaant 
artiolaa contain "nothing naw.* 

Dndar thasa circuastancas, tha Houaa Nanagars 
assart that discovary in tha' Sanata procaadings should ha 
liaitad to (1) doouaants intandad to ba of fared in tha 
case-in>ehiaf} (3) stataaants that ara sworn or adopted by 
witnesses who will testify at trial; (3) transcripts or 
substantially varbatia stataaants of witnsssss who will 
testify at trial; and (4) axculpatory aatarials. 

Accordingly, as sat forth below, tha House shall 
provide Respondent all aatarials falling within tha 
aforaaantioned categories. Moreover, in tha spirit of 
coBproaisa sought by tha Chairaan and Vice chairman during 
thair June l‘ aaating with counsel, and to avoid burdening 
tha Coaaittaa with discovary sguabblas, tha House agrees to 
provide voluntarily tha additional aatarial described below. 
With thasa concessions by tha House, Respondent will obtain 
tha saaa access to aatarial as that afforded to Judge Alcaa 
It. Hastings of riorida, who is currently facing iapaachaant 
chargas before a separata Sanata coaaittaa. 

Raanast Wo. l i All stataaants, affidavits, transcripts of 
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- 4 - 

witnM* •tatoMnta.’ and intarviaw Ma»randa, and 
■raoramla including or rafarrlng to sti^anants. of 
witnaasos, ahieto hava baan ao«iaind ty Spaoial 
XiOMachaant Counaal ataff or othar Invaatigatora or 
coumi«l trtm any othar fodoral agones in eonnaotion 
vitb any invaatigatiem of Judga Nixon* 

RMPOndd to Rtauilt MQiu-H «»• Houaa objacta to thia 

ra^aatf whicdi la far too broad and aaaJta tha intamal, 

privilagad vork product of tha Kouaa and ita aganta. Iha 

Houaa agraaa to provide all atatananta, affidavita ami 

tranacripta of witnaaaaa achadulad to taatlfy at trial in 

thaaa procaadinga. Howavar, tha Houaa. deolinaa to provide 

aatariala concerning paraona not achadulad to taatify* The 

Houaa alao rafuaaa to provide interview aenoranda that 

eonatituta internal, invaatigativa work product of tha 

Houaa. Exculpatory aatariala, if any, and froa any aourca, 

will ba provided. 

RWUMlt..ltO.-a» All docuaantary aatariala which have baan 
acquired by the Xapaaehaant Counaal ataff, by 
aubpoana or through voluntary production, in tha 
couraa of tha invaatigation. 

RtfPOMt to Rgqutdt MQ. a« rtim Houaa objacta to thia 
raquaat. Again, Raapondant aaaka to follcnr in tha 

footatapa of tha Houaa* a invaatigation and gain accaaa to 
aatariala that will not ba introduced into evidence during 
the caaa-in-chlaf againat bin. Howavar, in tha apirit of 
co^rraiaa raquaated by tha Chainan and Vica-Chairaan of 
tha conittea, tha Houaa will naka available to Itaapondant 
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all aidipociMad . racozds . producad by third partias that 
Raspondant would otharviaa hava an indapmdant right to 
raviaw, by virtua ot hia status as an account holdar at a 
bank or siailar status. Tha Rouss dsclinas to produca 
■atarials, gainad during its invastigation through voluntary 
production by third partias, that will not ba introducad in 
tha cass-in-^iaf against Raspondant. Howsvar, exculpatory 
Mtarials, if any, and froa any sourcs, will ba providad. 


Raouast Ho. 3 8 All transcripts of grand jury tastisony of 
tha spacial Grand Jury sapanalad on July 18, 1984 
in Hattissburg, Mississippi and any othar grand 
jury (including any grant jury in tha Southam 
District of Mississippi or tha Mortham District of 
Florida) that has hoard tastisony ralating to any 
allagatlons conesming Judge Nixon. 

Rasponsa to Raouast Mo. 3t Iha House will provide 

Raspondant with copies of all grand jury tastisony of 

witnesses schadulad to testify at trial. No othar grand 

jury tastisony will ba providad. Raspondant has no right to 

probe into tha secret, grand jury tastisony of witnssaas who 

will not testify at trial against his. Howsvar, exculpatory 

satarials, if any, and froa any source, will ba provided. 


BeOMit-lBi it Nith raspset to each grand jury idsntifisd 
in connection with tha previous paragraph, all 
docuaantary exhibits and othar satarials racaivad 
by the grand juries rafarrad to in tha proceeding 
paragraph. 

■Rasponsa to Raouast No. 4 : nia House will provide 


£ 

I 
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RMiwndmt witli my gxmd jucy «at«rUls that Vui b* wwid 
in tlm cann-ln-chUf againsl: bln. " Ho ottMwr gm^ Jury 
•xhiblto or tfoottnonts will bo provided. Howovor, 
oxcuipatory mtoriolo, if my, and Iron any oourco, will bo 
■ado availablo to Rnopondont. 

BMWM- t Hg>-5» rex and Juotico Dopartmnt Invoatigativo 

tiloo that have boon roviowod toy tho Spaoial 
Zmooebamt . Counool otafC oinco March of 1988, 
including tho ■onoranda roco— ending prooocution of 
Paul "Bud* Holaoa of Rattiooburg in 1985, Hiloy 
Fairchild of Hattiooburg in 1984, and Judge Hixon 
in 1985. 

Rooponao to Rooue ot Mo. St Tho Bouoo will provide 
Roopondont .with any ■atoriala . that . will bo uood in tho 
caoo-in-ehiof againot bia. . Kproovor, in tho opirit of 
comi^OBioo roquootod , by tho Comittoo, . to tho extent 
acceptable to the FBI tho. Houoo will ■ako availablo that 
. agency '■ invoojfigativo filoo ao wao done in pre-trial 
diacovary in the iapoachBont procoodinga involving Judge 
Alcoa li. Haatingo. , Mo other vatoriala . amght in thia 
roguoat in tho pooooooion. of tho .Kouoo ^will > bo produced. 
However, any exculpatory natoriala, .froa any oourco, will bo 
provided to Roopondmt. 


mcniaat Mo. S i The idmtity of any amotb witnooo cmaultod 
by tho Houoo Managora or the Rouao Zapoachaont 
Counool otaff in eonnoction with thia proceeding, 
and, if tho oiqport witnooo io oxpoetod to tootify 
in this proeoading, all wTitinga and eorroopondonoo 
botwoon that export witnooo and tho Houoo Managora 
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and thm Hotia* XapaaehMnt counsal staff. 

EUBOnM—tifl RmUMt Mtt... J» «»• Houaa has consultad with 

Profasaora Andrav Kaufaan of Harvard Law School and Stavan 
lAihat of Northwaatam Onlvaraity School of Law. Raapondant 
la faaillar with thaaa gantlaaan and had tha opportunity to 
crosa-axaalna thmm during Subcoanittaa haaringa. If thaaa 
axparta ara achadulad to taatlfy, tha Houaa will provida tha 
raguaatad corraapondanca in tha spirit of coaproaisa 
raguastad by tha Coaaittaa, so long as Raapondant providaa 
tha Houaa with raciproeal aatarial concamlng any axpart who 
aay ba achadulad to testify on bahalf of Raapondant. Any 
exculpatory aatarial will ba provided to Respondent. 

Raspactfully subaittad. 


Tha United States 
House of Rapraaantativas 


Alan I.. Baron 
Special Counsel 


Managers of tha House of Rapraaantativas 

Jack Brooks P. Jaaas Sansanbrannar 
Don Edwards Milliaa B. Oaraiaaayar 
Banjaain L. Cardin 
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3n tKf)c Senate of tl^o iiniteb States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United State.s District Judge for the ) 

Eastern District of Louisiana ) 

) 


THE HOUSE’S CONSOLIDATED OPPOSITION TO 
JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO COMPEL AND 
MOTIONS FOR ASSISTANCE IN SECURING DISCOVERY 

The House of Representatives (“House”), through its Managers and counsel, respectfully 
submits to the Committee this consolidated opposition and respon.se to the three motions filed by 
Judge Porteous on June 27,2010, related to pre-trial discovery in this case. ' 

1. OVERVIEW 

The Senate Impeachment Trial Committee (“Committee") set a deadline for filing 
discovery motions in this matter of May 28, 2010. Nevertheless, a month after that deadline 
passed, Judge Porteous has filed three motions related to discovery matters. These motions 
should be denied on both procedural and substantive grounds. 

Judge Porteous’s Motion to Compel is notliing more than a rehash of document requests 
that he previously sought in his May 28, 2010 Motion for Discovery from the House Managers . 


'This Opposition addresses: (1) Judge G. Tliomas Porteous. Jr.’s Motion to Compel Inspection of 
Non-Privileged Materials Collected and Maintained by the House of Representatives and 
Requested for Expedited Consideration (“ Motion to Compel ”); (2) Judge G. Thomas Porteous. 
Jr.’s Motion for Assistance in Securing Discovery from the Department of Justice (“ Motion for 
Assistance ”): and (3) Judge G. Thomas Porteous. Jr.’s Motion for Assistance in Securing 
D iscovery from t h e Metropolitan Crime Commission (“ Motion for Assistance ”). 
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The Committee already carefully considered and ruled upon Judge Porteous's initial discovery 
motion, granting the motion in part, but denying it with respect to several overly broad and 
unreasonable requests. Apparently dissatisfied with the Committee's Disposition of Discovery 
Issues (“Disposition”), Judge Porteous in his Motion to Compel now repeats his requests, 
thereby seeking to have the Committee address an issue previously resolved. To this end, Judge 
Porteous has advanced nothing new to support the relief he seeks. 

Judge Porteous has also filed two Motions for Assistance in S ecurin g Discovery . The 
first seeks assistance in securing discovery from the Department of Justice (“DOJ"). The second 
seeks assistance in securing discovery from the Metropolitan Crime Commission (“MCC”). 
These requests are also without merit as a matter of both process and substance. As to the 
request related to the DOJ, Judge Porteous is asking the Senate to request that the DOJ and the 
FBI devote substantial resources to review and make available an immense collection of 
documents that cannot reasonably be seen as relevant to his defense. Moreover, it is foreseeable 
that this sweeping and untimely request, if granted, would be a prelude to further requests for 
continuances and litigation over process that is far-removed from the factual issues in this case. 
As to the request related to the MCC, it is apparent that Judge Porteous has not even reviewed 
the MCC materials that have been made available from the House, nor has Judge Porteous asked 
the House if it has produced all MCC documents. Instead, Judge Porteous has moved straight to 
a request for the Senate to chase down what are irrelevant and likely non-existent materials, 
again, with no showing of specificity or need. 


- 2 - 
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As discussed in greater detail below. Judge Porteous’s three discovery motions 
should be denied. 

11. HOUSE’S OPPOSITION TO JUDGE PORTEOUS’S MOTION TO COMPEL 

A. JUDGE PORTEOUS HAS ALLEGED NOTHING NEW 
TO WARRANT THE COMMITTEE REVISING ITS DISCOVERY DISPOSITION 

There is nothing whatsoever in Judge Porteous’s pleading which warrants the 
Committee revisiting its prior discovery Disposition. Indeed, substantial portions of the 
two pleadings are nearly identical. For example, Judge Porteous’s Motion to Compel 
argues: 

What is particularly notable is that the Hastings 
impeachment followed an [sic] criminal indictment and a 
full trial in a federal court. Substantial evidence had been 
presented in the public record, and had been tested under 
the beyond-a reasonable-doubt standard. Thus, as in the 
impeachment of Judge Walter L. Nixon, Jr., the House and 
Senate were able to benefit from a detailed trial record. . . . 

In this case - where there is no prior indictment, no Court- 
ordered discovery, and no previous trial - the material 
already available to Judge Porteous is substantially less 
than that which was available to Judges Hastings and 
Nixon, ^ 

This is the identical argument Judge Porteous made in his initial request for discovery, in 

which he sought limitless access to the House files: 

In each of the three prior cases involving a Rule XI 
committee, the House of Representatives returned Articles 
of Impeachment against a district judge after that judge had 
been indicted and tried at a criminal jury trial. ... Asa 
result, in those cases, by the time the issue of discovery 
arose before the Senate Impeachment Trial Committee, the 
parties had developed a record at a federal criminal trial 
and had been involved in extensive discovery prior to the 
return of the Articles of Impeachment. Thus, before 


' Motion to Compel at 8-9. 
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appearing before the Senate Impeachment Trial Committee 
each of these judges had the opportunity to cross-examine 
the goveniment’s witnesses, inquire in to the validity of 
documents presented as evidence against them, and call 
witness on his own behalf.^ 

Though Judge Porteous’s Motion to Compel has cited to additional sources in 

connection with describing prior Impeachment proceedings, the essence of Judge 

Porteous’s instant argument is no different from that made in his prior discovery motion.'' 

Apparently, Judge Porteous concluded that the Committee did not understand his 

arguments the first time they were raised. That is not the case. 

The Committee considered Judge Porleous’s May 28, 2010 initial discoveiy 

motion, and in its Disposition dated June 9, 2010, it carefully addressed his discovery 

requests. There is simply no basis to allow Judge Porteous a “do-over” and permit him to 

re-argue points that have already been raised and decided siiiiply because he is 

dissatisfied with this Committee’s Disposition. 

B. AS A MATTER OF SUBSTANCE, JUDGE PORTEOUS HAS ALLEGED 
NOTHING TO WARRANT THE COMMITTEE 
REVISING ITS DISCOVERY DISPOSITION 

Furthermore, as a factual matter. Judge Porteous’s Motion to Compel alleges 

nothing new that would justify the Committee to revisit its Disposition. 

The House has set forth the background associated with discovery both in prior 

pleadings and in comespondence it has provided to the Committee, but the salient facts 

include the following: 

^ Motion of Judg e G. Thomas Porteous. Jr. For Discovery From the House Managers 
(May 28, 2010), at 1-2. 

''Accordingly, the House relies upon and incorporates by reference its reply to that 
argument, set forth in Response b y the House of Representatives to Motion of Judge G. 
Thomas Porteous. Jr. For Discovery from the House Managers (June 4, 2010), at 5-7. 


s 
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1 . The House provided Judge Porteous with aii exhibit list on March 23, 
2010 and an accompan 5 dng disc containing the exhibits. These materials 
account for nearly the entirety of the House's case, and Judge Porteous 
received them six months prior to trial. When these materials (which 
include witness testimony) are reviewed in conjunction with the highly 
detailed Impeachment Report, it is evident that Judge Porteous has been 
provided with what is close to a line-by-line preview of the House’s case. 
There is no credible contention that Judge Porteous will be surprised at 
trial or that he does not know the evidence that he needs to address.' 

2. On April 9, 20] 0, Judge Porteous's attorneys reviewed materials in the 
House’s possession (document review 1 ). These included, generally, 
financial records of Judge Porteous and third parties (such as credit card 
records of some of the witnesses, and bank records of Judge Porteous’s 
secretary, Rhonda Danos).*’ Although invited to do so, the attorneys made 
no request to copy any portion of these records. 

3. On May 20, 2010, Judge Porteous’s attorneys reviewed additional 
materials in the House’s possession (document review 2). These consisted 
of complete and un-redacted sets of materials, from which only a subset 
had been marked as a trial exhibit. After their review, Judge Porteous’s 

'in that March 23 letter, the House also apprised Judge Porteous’s counsel that it had 
additional materials obtained from third parties that it would make available for 
inspection and copying. 

'a significant portion of these materials consisted of financial records that were the bases 
of various summary charts that were introduced at the Fifth Circuit Hearing. All of these 
underlying financial records were themselves made a part of the official record in the 
Fifth Circuit, pursuant to Judge Porteous’s request. 

-5- 
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attorneys requested a complete copy set of these materials. The House 
provided the materials the next day. 

4. On May 26, Judge Porteous’s attorneys reviewed additional materials 
identified by the House, generally consisting of Marcotte-related credit 
card and business records. Again the attorneys made no request to copy 
any of these records (document review 3), 

5. The House identified what it believes to be a final collection of 
discoverable materials, and so infonned both Messrs. Turley and Westling 
by way of a letter dated June 1 5, 2010. Also included was an updated 
exhibit list and updated disc of exhibits. The House also sent new counsel 
a letter dated June 22, 2010, making available the documents that were 
previously inspected (document reviews 1 and 3), and reiterating that a 
collection of documents referenced in the June 1 5 letter was still available 
for inspection and copying. On June 24, 2010, new counsel reviewed the 
materials that were previously part of document reviews 1 and 3 as well as 
the new materials (document review 4). As of June 27, 2010 - the date 
that Judge Porteous filed his Motion to Comp el - .ludge Porteous’s 
attorneys had not sought copies of any of these materials that counsel 
reviewed on April 9, May 26, or June 24.’ 


’On June 30, 2010, Judge Porteous’s attorneys sent an email to the House seeking to 
continue their review of documents in the House’s possession and to make arrangements 
for copying. 


- 6 - 
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The House has complied in good faith with the Committee’s Disposition of 
Discovery Issues, and discovery is now complete.* Nothing in Judge Porteous’s Motion 
to Compel provides any reason to conclude otherwise. Simply put, nothing has 
transpired since the issuance of the Committee’s Disposition and Judge Portoous’s filing 
of his Motion to Compel that provides any basis for the Committee to reconsider its 
Disposition or to support the conclusion that relevant materials covered by that 
Disposition have not been produced. Though Judge Porteous objects to the House 
making the determination of relevance associated w'ith the production of documents, ’ that 
is precisely the burden that the Committee has required of the House, and the Committee 
has every reason to expect that the House has complied and will continue to comply with 
this obligation in a conscientious manner. It is also the burden placed upon counsel in 
civil and criminal litigation.'® The House knows what is relevant to the four Articles of 
Impeachment, and Judge Porteous has never articulated any other factual theories that 
may constitute defenses that fall outside any reasonable understanding of the scope of 
those Articles, 


*The House recognizes the on-going nature of its discovery obligations, and if it locates 
or obtains additional discoverable materials, it will produce them to Judge Porteous 
promptly, 

® “Only Judge Porteous’s counsel can determine what materials in the Special 
Impeachment Counsel’s possession may lead to evidence relevant to Judge Porteous’s 
defense.” Motion to Com p el at 5. 

'®As a practical matter, it is nearly always the case that a party producing discovery 
makes commonsense decisions as to whether materials are discoverable under a 
“relevance” standard, and it is never the case that one party is provided access to all 
materials in the other party’s possession solely on the claim that that the producing party 
cannot be trusted to determine what may be relevant to its case. No litigant is permitted 
access to the opposing party’s warehouse of files so that it may pick and choose what 
materials it wants, on the argument that presumably, every document in the warehouse 
“touches upon” the case. 
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Indeed, Judge Porteou,s’s discovery position should be evaluated in light of the 
fact that he has offered no competing version of facts, and he has been unable to 
articulate or explain exactly what it is that he is looking for to support his defense. It is 
apparent that his view of discovery is essentially that he be given the right to ‘‘fish” 
through document collections to see what he can come up with." As but one example. 
Judge Porteous seeks materials that relate to “uncharged offenses” because such materials 
“may” lead to exculpatoiy infomiation - a contention that is not only speculative in the 
extreme, but runs contrary to common sense. In any event, counsel for the House 
recognizes its obligation to turn over any exculpatory materials that come into its 
possession. In essence. Judge Porteous would have the Committee revisit the relevance 
standard and replace it with a standard that would permit him access to inspect all 
materials that “touch upon” the investigation - even materials that are in'elevant to the 
Articles. He equates “discovery” with unlimited access to the House’s files. And, as 
discussed in the next Sections, Judge Porteous’s two motions for Committee assistance 
likewise reflect little more than a desire to see what else may be out there in the 
possession of third parties. The Committee rightfully rejected these arguments as to the 


' ‘Judge Porteous in fact admitted before the Fifth Circuit Special Committee significant 
aspects of the factual allegations in two of the four Articles of Impeachment, such as his 
receipt of monies from Creely and Amato prior to taking the Federal Bench, his 
solicitation and receipt of cash from Amato while the Lilieberg case was pending, and his 
receipt of the payment of various expenses from Creely in connection with his May 1 999 
trip to Las Vegas (Article I). These are fully discussed in the Report. Judge Porteous has 
also admitted that several aspects of the bankruptcy petition w'ere not true, though he has 
testified that these false statements were either by innocent mistake or otherwise without 
the intent to defraud (Article 111). Notwithstanding the blanket denial in Judge Porteous’s 
Answer to the Articles of Impeachment, numerous critical facts are likely to be 
uncontested. 
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scope of discovery, and Judge Porteous has provided no gi'ounds to suggest that the 
Committee should revisit that decision. 

Relying on his own views of discovery. Judge Porteous contends in his Motion 
that the House has “withheld” documents. If by the use of that temi Judge Porteous seeks 
to imply that the House has failed to produce documents that the House should produce 
pursuant to the Committee’s Disposition, then the House denies that allegation and again 
stresses that there is nothing m Judge Porteous’s pleading that suggests otherwise. If 
Judge Porteous simply uses that term to suggest that the House has not produced 
irrelevant documents, then his use of the tenn “withheld” to describe that practice adds 
nothing to his claims.'^ 

Further, it is difficult to take seriously Judge Porteous’s attempts to litigate 
discovery when he has not made even a cursory effort to actually obtain documents that 
have been made available to him prior to tiling his Motion to Compel . For example, the 


'^Indeed, Judge Porteous’s reliance on loaded phrases and ad hominern attacks serves 
primarily to highlight the lack of real substance to his claims. For example, Judge 
Porteous asserts: “[the House’s position is] gamesmanship . . . “[the House’s position 
is] particularly alarming . . . “[implying the House is] skinTiish[ing] for tactical 
advantage . . ” “[implying the House] appear[s] to be making up for evidentiary 

shortcoming through tactical maneuvers that would deny Judge Porteous access to 
evidence and time necessary for a proper defense. Such tactics should be condemned in a 
standard criminal case, and should be anathema in a criminal trial,” Even though this is 
decidedly not a criminal case. Judge Porteous's final comment in particular betrays 
ignorance of discovery in criminal cases, where witness statements are not ordered to be 
produced until after the witness testifies, where third party non-testifying witness 
statements are not typically produced or required to be produced (unless they are 
exculpatory), where the Government does not provide a published report describing its 
case, and where the Government’s obligation to produce infonnation “material to the 
preparation of the defense” has never been interpreted as permitting a defendant the right 
to rummage through the prosecutor’s files because the prosecutor cannot be trusted to 
make such a determination himself and because, presumably, everything in the 
prosecutor’s files “touches upon” the investigation. See Fed, R. Crim. Pro, 16. 

Discovery in this case is accordingly far broader - not nairower as Judge Porteous 
implies. Judge Porteous describes the law as he wishes it were, not as it is. 
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House marked as a trial exhibit only certain pages of the documents obtained from the 
Metropolitan Crime Commission (the “MCC”), but made available to Judge Porteous’s 
counsel all documents that it obtained from the MCC, Significantly, Judge Porteous has 
not sought to copy the remainder of the MCC documents or even to inquire of the House 
whether Judge Porteous has been provided all materials from the MCC. Instead, Judge 
Porteous has filed a motion seeking the United States Senate to intervene with a public 
interest “good government” group in New Orleans. 

Because Judge Porteous has failed to justify having the Committee take the 
extraordinary step of revisiting its Disposition, Judge Porteous’s Motion to Compel 
should be denied. 

Ill, THE HOUSE’S OPPOSITION TO JUDGE PORTEOUS’S 
MOTION FOR ASSISTANCE IN 

SECURING DISCOVERY FROM THE DEPARTMENT OF JUSTICE 

It should be made clear at the outset that all relevant Wrinkled Robe materials the 
House has received from the Department of Justice have been given to or made available 
for inspection by Judge Porteous, 

Judge Porteous has requested that the Senate Committee assist him in seeking 
eight categories of documents from the Department of Justice, The House objects to that 
request as it relates to the last six categories - generally involving the Wrinkled Robe 
investigation - because of the lack of any meaningful showing of relevance, the sheer 
breadth of the requests, the inexcusable delay in making them, and above all, the 
inevitable delay in these proceeding,s which would result from acceding to this request,' ’ 

' "The first two categories of materials sought from the Department suffer from some of 
the same defects, though the requests are at least somewhat nanower in scope and have 
facial relevance to Article IV, As a practical matter, the House does not object if the 
Senate were to request the Department of Justice to search for additional materials in the 

- 10 - 
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The Wrinkled Robe investigation involved the convictions of approximately 20 
individuals for coniiption at the Jefferson Parish, Louisiana courthouse, including two 
state court 

judges and law enforcement personnel, arising from the provision and receipt of things 
of value from bail bondsman Louis Marcotte and his sister Lori Marcotte. The 
investigation commenced in or about 1999, with search warrants and wiretaps 
subsequently being executed. Because Judge Porteous had been on the Federal Bench 
since 1 994, he was not a target in that investigation (though his relationship with the 
Marcottes was described in the FBI’s affidavit in support of its request for wiretaps). 
There are thus relatively few materiais relating to Judge Porteous that were obtained by 
the FBI in that investigation, and those that did relate to him - including some calendars 
from the Marcottes’ bail bonds business that reflected meals with Judge Porteous in the 
mid to late 1 990s and otlier evidence related to meals (sucli as credit card records) - were 
obtained by the House and have been made available to Judge Porteous. 

The breadth of Judge Porteous’s request related to the Wrinkled Robe materials is 
simply staggering. He seeks all material from that investigation that “relates to the 
setting, modifying, and/or splitting of bail bonds” and w'hicli relates to “Louis Marcotte, 
and Lois [sic] Marcotte." Each of these two categories w'ould appear to encompass the 


nature of rough notes, for example, related to the FBI’s interviews with Judge Porteous, 
Louis Marcotte and/or Robert Creely, in that Judge Porteous’s statements are at issue, 
and Louis Marcotte and Robert Creely are likely witnesses. Those would be the only 
intendews that would conceivably be relevant. As a factual matter, the House has been 
advised that such notes do not exist. Accordingly, the House respectfully suggests that a 
letter to the DOJ and the FBI asking if such materials exist might be a better way of 
dealing with this issue. The House reiterates that it does not possess those materials. 
Furthemrore, it is the House’s understanding that it has been provided by the DOJ the 
complete background investigation, which the House, in turn, has provided to Judge 
Porteous. 
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entirety of the investigative materials. .Another of the requests - for material that “relates 
to gifts, money, or other items of value received by judges, magistrates, or other judicial 
officers in the Jefferson Parish Courthouse” seeks review of massive amounts of evidence 
that can have no conceivable relevance to this Impeachment. 

Granting Judge Porteous’s request, in the absence of any coherent showing by 
Judge Porteous of potential relevance of the documents or a description with some 
precision of what exactly Judge Porteous is looking for, virtually guarantees procedural 
delay and opens the door to additional litigation. The access sought by Judge Porteous 
would almost certainly require that the DOJ and the FBI devote substantial resources - 
hundreds of hours - to the task of locating, organizing and reviewing materials prior to 
making them available to Judge Porteous. In particular, the FBI (as well as, in all 
likelihood, the Assi.stant United States Attorneys assigned to the case) would need to 
review materials to protect source infonnation, wiretap information, grand jury 
information, and financial record information. The DOJ/FBl would not only need to 
search hundreds of boxes of hard copy records, but computerized and electronically 
stored materials as well. If DOJ were to agree to that task, and if the conduct of the trial 
were to await its completion and counsel’s review, these proceedings would grind to a 
halt. 

Moreover, as noted at the outset of this Section, Judge Porteous has failed to 
provide any compelling explanation as to why such documents are even relevant to his 
defense. Whether state judges were or were not prosecuted cannot possibly be relevant to 
whether Judge Porteous committed the acts alleged in Article II. Similarly, whether the 
usable evidence available to DOJ supporting the prosecution of other judges was greater 
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or lesser than the evidence against Judge Porteous cannot possibly be relevant to whether 
Judge Porteous committed the acts alleged in Article 11. This Impeachment is thus quite 
unlike the Hastings Impeachment. In that case. Judge Hastings sought the FBI to produce 
documents related to its investigation of Judge Hastings . In this case, Judge Porteous 
explicitly seeks that the FBI produce records that are nearly entirely related to the 
investigation of thir d parties . What Judge Porteous seeks is little more than the 
proverbial “fishing" expedition, and the Senate should not bait the hook for that effort. 

Furthermore, Judge Porteous’s Motion for A.ssistance marks the first time that the 
House has been made aware of Judge Porteous’s desire to review documents in the FBI’s 
possession. We note that in Judge Porteous’s discovery tetter of May 6, 2010, counsel 
did not seek from the House its assistance in obtaining access to the massive collection of 
Wrinkled Robe documents in the DOJ's or FBI's possession or otherwise inquire as to 
those documents. In the same vein. Judge Portcous’s discovery motion filed on May 28, 
2010 did not seek access to documents in the DOJ’s or FBI’s possession, nor did it seek 
the Committee’s assistance in obtaining those documents. Only on June 27, 2001, one 
month after the filing deadline for discovery motions, did Judge Porteous for the first 
time state that he needed the “immediate assistance of the Senate in procuring these 
materials” - the existence of which has been known to Judge Porteous for years.*"* If 
these documents were truly important and relevant. Judge Porteous would have sought 
access to them months ago. Instead, the untimely and sweeping nature of the request, 
made late in the day, unsupported by any reasonable showing of relevance or specificity, 

'"'The mere substitution of counsel does not justify or explain Judge Porteous’s decision 
at this stage of the proceedings - three months subsequent to the House making its first 
document production - for the defense. 
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on the heels of prior requests for continuance and delays, only underscores the request’s 
lack of merit. Accordingly, Judge Porteous’s request for Committee assistance should be 
denied. 

IV. THE HOUSE’S OPPOSITION TO JUDGE PORTEOUS’S 
MOTION FOR ASSISTANCE IN 

S ECURING DISCOVERY FROM THE METROPOLITAN CRIME COMMISSION 

In 1994, the Metropolitan Crime Commission of New Orleans, responding to a 
complaint, investigated Judge Porteous’s actions in setting aside the conviction of a 
Marcotte employee, Aubrey Wallace, in the last days of Judge Porteous’s tenure on the 
state bench. Ultimately, the MCC concluded that the judicial action was improper but 
that there was nothing it could do because Judge Porteous was by that time a Federal 
Judge. 

The MCC provided a portion of its investigative files to the Department of 
Justice, and the Department has since provided those materials to the House. Separately, 
in 2009, the MCC provided directly to the House what the House believes to be the 
MCC’s complete file. The House has marked a portion of the MCC documents as 
exhibits for potential use at the Impeachment trial, and has made the remainder of the 
MCC documents available for Judge Porteous’s defense team to review. Significantly, as 
of June 27, 201 0 - the date Judge Porteous filed his Motion for Assi s tance - he had not 
sought to copy those MCC documents which have been made available to him. 

Even putting aside that the House believes it to be unlikely that the MCC actually 
possesses other documents related to Judge Porteous, the House urges the Committee to 
reject Judge Porteous’s request. As with his request for Wrinkled Robe materials, Judge 
Porteous does not seek to invoke the Committee’s assistance to request that the MCC 
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provide any parti cular documents to support a particul ar evidentiary or factual theory. 
Rather, Judge Porteous seeks that the Committee help him determine whether the MCC 
has any additional documents regardless of relevance - and if so, to make them 
available. This is precisely the sort of “fishing” expedition that is disapproved in the 
discovery process, and Judge Porteous has made no showing that would justify the 
Committee’s intervention, particularly where he has not yet obtained or looked at the 
MCC documents which have been made available. 

WHEREFORE, the House requests Judge Poiteous’s Motion to Compel and 
Motions for Assistance be denied. 


Respectfully submitted, 


The United States House of Representatives 



A j T 


Alan I. Baron 
Special Impeachment Counsel 


Managers of the House of Representatives; Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C, “Hank” Johnson, F. James Seiisenbrenner, Jr, 

July 1,2010 
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UiM States ^Senate 

WAtHtMOTON, DC 20810 

IMPBACHHENT TRIAL COMMITTEE 
DI0POSITION OF PRETRIJU. ISSUES 
FOURTH ORDER 

Upon con»id«ration of tho aubmiaalons of th« pactiea 
and aft«r hearing from them at the pretrial conference of 
Hay 18, 1989, the chair, in coneultation with the vice chair, 
issues the following rulings on behalf of the ooimnitteei 

Stipulations 

Senate Resolution 460 of the 100th Congress, which was 
agreed to on September 30, 1988, requested the parties to 
work together to stipulate to evidentiary matters that are 
not in dispute and to report to the Senate on the stipula- 
tions to which they had agreed. On December 15, 1988, the 
House served proposed documentary and factual stipulations. 

On February 20, 1989, the parties reported to the Senate that 
they had reached no agreement on any stipulations. 

On January 17, 1989, by which time it may have become 
apparent that a voluntary stipulation process would not be 
productive, the Bouse proposed that the Senate "ado^t a rule 
that would hold that any proposed stipulation of fact filed 
with the Senate by a party to this proceeding will be ac- 
cepted as true unless the opposing party files a written 
objection. Including a proffer as to why the proposed stipu- 
lation of fact should not be taken as true." The House also 
requested that the Senate "adopt a parallel rule addressing 

( 601 ) 
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the authenticity of docuaientar which would establish that any 
proposed stipulation regarding the adnissibility of a docu- 
ment filed with the Senate by a party to this proceeding will 
be accepted as true unless the opposing party files a written 
objection, including a proffer as to why the proposed stipu- 
lation should not be taken as true." Responso of the aouse 
of Representatives to the December 12, 1988 Letter troM the 
Senate Coamiittee on Rules and Administration , at 2-3. 

On March 31, 19S9, the Bouse renewed its proposals on 
admissions concerning facta and documents, and resubmitted 
its stipulation of facts in revised form. In a filing with 
the committee on April 2, 1989, Judge Bastings stated his 
opposition to the Souse's proposals for stipulations prior to 
trial. A Further Memorandum on Pre-Trial and Trial Proce- 
dures Hecessary for a Trial that is Pair to Respondent , at 
31-32. 

fhe committee heard oral argument by the parties on 
April 12, 1989, and issued its first order on pretrial issues 
on April 14, 1989. In that order, the committee adopted the 
Bouse proposal that any proposed stipulation of fact be ac- 
cepted as true unless the opposing party files an objection. 
Including a proffer as to why the proposed stipulation should 
not be taken as true. A like rule was adopted for the stipu- 
lations as to documents. By its second order, dated 
April 21, 1989, the committee extended to May 17, 1989 the 
date for the filing of Judge Bastings' response to the Bouse 
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stipulations. The sfcond order also extended until Hay 17, 
1989, the date Cot Judge Baetlnga to file hie own atlpula- 
tione, which, like those of the House, would be accepted as 
true unless a specific objection was filed. Judge Bastings 
chose not to file his own stipulations. 

Judge Hastings* Response to Stipulations Proposed by 
the Bouse, which was received by telecopy on May 18, 1989, 
does not eonport with the connlttee’s order. Judge Hastings 
has in large part failed to respond to the atipulations pro- 
posed by the Bouse. Although his response makes certain 
generalised objections, a few specific objections, and 
several generalised concessions, the committee in moat cases 
is unable to determine Judge Bastings' position with respect 
to particular House etipulations. Instead, Judge Hastings, 
without having asked the committee to reconsider the April 
14, 1989 order at any time between its issuance and the May 
17, 1989 date for compliance, argues that he should not be 
teguired to take pact in this process of identifying those 
matters that are not truly in contest. While the committee 
appreciates the inevitable burdens which these proceedings 
impose on all concerned, it believes that these burdens can 
best and most efficiently be discharged by complying with its 
orders, rather than by reiterating at length the difficulties 
of compliance. 
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Tha committa* continuaa to baliava that both parties 
as well as the Senate will baneCit Cron a narrowlns of the 
issues to those matters which ace truly in dispute. *he 
coBBsittee accordingly will review the stipulations proposed 
by the House and give careful consideration to any specific 
objections that it la able to identify In Judge Bastings' May 
18t 1989 response and in any supplement that he may file to 
that response by June 1, 1989. Upon completion of its 
review, the committee will issue a ruling that sets forth the 
matters which shall be deemed to be found as true as a matter 
of record for purposes of the committee's evidentiary 
proceedings and its report to the Senate of matters that are 
not in dispute. 

If Judge Hastings wishes to participate further in 
this process of distinguishing contested from uncontasted 
issues, he may submit an additional response to the House's 
proposed stipulations on or before June 1, 1989. That rs” 
sponse shall set forth for each proposed fact and each docu- 
ment his specific objection, or lack of objection, to each 
particular stipulation. In so doing. Judge Bastings should 
respond to each factual and documentary stipulation proposed 
by the Bouses for example, that a particular document is 
authentic or is a business or public record, or that a parti- 
cular fact is true. He need not address whether a particular 
document or fact is relevant and admissible in evidence. 
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Although tho Houb« has rafsrrsd to Its "proposed 
BtlpulatlonCsl regarding the adnisslbility of a doouaent," 
see page 2 supra , we agree with both parties that documentary 
admissions need go no further than the genuineness of the 
documents and# for those categories specifically identified 
by the Bouse, their status as records of regularly conducted 
activities or public records, see Proposed ftlpulationa of 
Documents , filed December 15, 3988, at 1. Admissions 
concerning facts also need go only to their truth and not to 
their relevance. 

Depositions 

By its April 14, 1989 order, the conunittee advised 
Judge Hastings that it would consider his request to take 
pretrial depositions if he provided a list of, and certain 
information concerning, his proposed deponents. Judge 
Hastings responded with a Request for Specific Depositions, 
filed on May 10, 1989, in which he asked that subpoenas be 
issued for sixteen individuals. The House, on May 16, 1989, 
filed a request for the issuance of deposition subpoenas, 
naming three individuals. 

In ruling upon these requests, unprecedented in the 
context of an impeachment proceeding, the cosmittee has been 
guided by whether a strong showing of need has been made. In 
particular, the committee has considered, first, whether or 
not there has been an adequate showing that the deposition 
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could ascertain relevant evidence, and second, whether or not 
the parties already have a suCfioient basis for trial prepar- 
ation in any previous testiaony by a proposed deponent. 

For persons whoa Judge Bastings designates as 
"Participants in Borders's Scheaa," the coaaittee declines to 
issue the requested subpoenas for Rebecca Button Hesline and 
Pater Chaconas. No showing has been made that either Rebecca 
Sutton Hesline or Peter Chaconas has knowledge of any matter 
relevant to the Articles of Impeachment. With respect to 
Joseph Naslina, before deciding whether a threshold showing 
has been made which aight justify the issuance of a subpoena, 
the committee requests that the Bouse make available to the 
committee the inforaatlon in the House's possession con- 
cerning Mr. Nesline's competency as a witness. 

The committee will grant Judge Hastings' request for 
the issuance of a subpoena to william Dredge, for pretrial 
testimony. Although Nr. Dredge's testimony before the 
Eleventh Circuit Investigating Committee is available to 
Judge Bastings' counsel, the committee has decided to psrait 
a pretrial examination of Nr. Dredge because Judge Bastings 
has argued that Mr. Dredge's testimony may be especially 
central to his defense. The committee requests that the 
parties confer with each other on arrangements for a pretrial 
examination of Mr. Dredge and that they advise the committee 
about available dates for that examination so that a subpoena 
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may ba laaued for a suitable time. 

Concerning .the FBI and Justice Department officials 
for whom Judge Hastings requests the Issuance of deposition 
subpoenas. Judge Bastings Is ordered, on or before June I, 
1989 , to provide the committee with a list of the three indi- 
viduals, In order of priority, whom he deems most important 
to depose. In compiling that list, he should be mindful of 
whether or not he has access to the Individual’s prior testi- 
mony. He should also furnish to the committee at that time 
any supporting Information, including documentation, wh^ich 
supports his claim that these persons possess knowledge rele- 
vant to the Articles of impeachment, and shows that he is in 
fact unable to obtain information voluntarily from those 
parsons. The committee will then determine whether it will 
issue subpoenas for their pretrial examination. 

With respect to the House requests, the committee 
declines to issue subpoenas for Marilyn Carter and Alan O. 
Ehrlich, both of whom have given previous testimony which is 
available to the House for its trial preparation. In 
contrast to Mr. Dredge, whose pretrial examination we will 
allow, there is no indication that either of these witnesses 
is sufficiently central to those proceedings to warrant the 
issuance of subpoenas for their pretrial examination. The 
committee has decided that a subpoena shall issue for Joanne 
Tyson Colt, who was a law clerk in Judge Hastings* chambers 
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in October of 1981, who has never previously testified, and 
who has refused to be interviewed by the House. The 
requested subpoena shall issue for her pretrial testinony 
after counsel for the parties have advised the committee 
about available dates for Ks. Colt's pretrial examination. 

Conduct of Evidentiary Hearings 

Pursuant to the committee's second pretrial order. 
Issued on April 21, 1989, the committee heard from the par- 
ties at the Hay 18, 1989 pretrial conference on various 
proposals concerning the conduct of the evidentiary hearings 
which shall begin on July 10, 1989. To the extent that Judge 
Hastings' submissions to the committee should be understood 
to be a request to postpone those hearings, that request is 
denied. 

One of the issues that the parties addressed, at the 
committee's request, was whether the evidentiary proceedings 
should be bifurcated to permit the talcing of each party's 
evidence first on the bribery and perjury articles and 
second, after receiving all the evidence on those matters, on 
the wiretap disclosure article. Judge Bastings objects to 
bifurcation because it would require him, if he testifies, to 
divide his testimony into two parts. We will respect Judge 
Hastings' objection and will not bifurcate the evidentiary 
hearings. The committee will accommodate the interest of the 
Bouse in deferring, if it so wishes, the portion of its 
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opening steteaenfc on the wleetap disclosure issue to the 
point in the presentation of its evidence when it is prepared 
to present its case on that issue. 

At the Hay 18, 1989 conference, the parties also 
briefly discussed whether it would be appropriate to permit 
introduction of prior testimony, taken in Onited States v. 
Borders , onited States v. Hastings , and before the Eleventh 
Circuit Investigating Committee, in place of taking live 
testimony before this committee. The committee believes that 
the use of such prior recorded testimony is desirable in 
certain circumstances, particularly, for example, where the 
testimony is not that of a key witness whose credibility is 
at issue, and encourages its use consonant with fairness to . 
the parties and the development of a coherent record for use 
by the Senate. 

Accordingly, both parties are directed to file and 
serve, no later than June 14, 1989, an identification of the 
prior testimony which, to the best of their knowledge, they 
in fact Intend to offer into evidence. That identification 
shalli (1) specify the proceedings from which the proffered 
testimony is drawn, (2) append a copy of the proffered testi- 
mony, and (3) briefly state why the party believes that it 
would be appropriate to submit that particular testimony by 
way of prior recorded testimony rather than through a live 
witness. Each party shall in its pretrial statement on 
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June 21, 1989, state, for each euch proffer of prior testi- 
aiony by the opposing party, whether or not it objecto to 
introduction of that prior teetinony and, if so, the specific 
nature of its objections. 

The parties were also invited to suggest ways in which 
the evidentiary proceedings could be structured to peralt the 
talcing of evidence within a three-week period of tiae. In 
response, the House suggested that the coaaittee adopt the 
procedure, used by United States District Judge Pierre baval 
in the Westmoreland v. CBS defamation case, of dividing a 
predetermined number of hours between the parties, leaving 
each side free to determine how its case can best be pre- 
sented within the available time. Judge Hastings has not 
responded to the particulars of the House proposal or offered 
any specific proposals of his own. 

The committee believes that guidelines, fairly and 
flexibly applied, must be adopted to facilitate realistic 
trial preparation and to enable the Senate and the parties to 
focus on matters that will be important to the Senate’s 
disposition of the Articles of impeachment. In framing their 
final pretrial statements, due on June 21, 1989, and in 
preparing for the evidentiary proceedings which will commence 
on July 10, 1989, the parties should operate within 
guidelines premised on the availability of eighty trial hours 
during the course of three weeks of hearings. Reserving several 
hours for miscellaneous matters, the parties should 
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anticipate that they will each have thirty-eight houra In 
which to present their evidence on all matters, dividing 
their time as each sees fit between direct and cross-examina- 
tion. In addition, each party may present an opening state- 
ment of no longer than one hour, which, if either party 
wishes, may be divided Into two portions. 

The parties should address in their final pretrial 
statements of June 21, 1989, and be prepared to discuss at 
the pretrial conference on June 22, 1989, the amount of time 
which they intend to allocate to direct testimony, whether by 
prior or live testimony, and whether their preparation has 
shown that some modification of these guidelines Is neces- 
sary. The committee la mindful that the foregoing guidelines 
may need adjustment, both before commencement of the eviden- 
tiary proceedings and In the course of those proceedings, and 
that there must, and will, be flexibility In their applica- 
tion. 

An additional order providing further details about 
the required content of the final pretrial statements will be 
issued shortly. 



May 24, 1989 
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the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

J.B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


July 1,2010 

Bv Electronic Mail and Conrier Deltverv 

The Honorable Claire McCasIdll, Chair 
The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judge G» Thomaa Porteous 

Dear Senator McCaskill and Senator Hatch: 

On June 27, 2010, the defense filed a Motion to Compel Inspection of Non- 
Privileged Materials Collected and Maintained by the House of Representatives (the 
“House”) in its investigation and impeachment of Judge G. Thomas Porteous, Jr. In that 
Motion, the defense noted that a recent review of previously withheld documents 
revealed obviously relevant and material evidence. House Impeachment Counsel have 
opposed the requested inspection and have refused to provide a general listing of still 
withheld files, despite past precedent in other impeachment trials. House Impeachment 
Counsel claim they have produced, or made available, all relevant discovery to the 
defense. That is simply incorrect. This letter is to raise a disturbing exanq)le of material 
identified among the withheld evidence which should have been produced to Judge 
Porteous. 

Yesterday, the House filed a “Supplemental Filmg in Support of its Preliminary 
Requests for Subpoenas and Immunity.” Included in that filing was a list of individuals 
for whom the House seeks a subpoena from the United States Senate. That list includes 
Michel J. Reynolds. Mr. Reynolds is referenced by name in the House of 
Representatives Report on the Impeachment of G. Thomas Porteous, Jr. of toe United 
St^s District Court for the Eastern District of Louisiana (Report 1 1 1-427, dated March 
4, 2010, hereinafter “House Report.”). Specifically, on page 76, footnote 369, the House 
quotes a statement purportedly maite by Mr. Reynolds during a “Task Force Staff 
hiterview” taken on January 5, 2010. The defense has not received a copy of the 
transcription, notes, or summary of this Task Force Staff Interview. Furtoer, based on the 
defense’s review to date, we do not believe that the House has m^e such mat^als 
available for inspection and copying. Given the House’s use of and reliance upon such 
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quoted statements, such material is clearly relevant and material.' 

According to House report, the Task Force Staff “interviewed over 70 
individuals,” many of who “were not deposed.” See House Report at 7 and footnote 1. 
In addition to Reynolds, the House references other interviews with key witnesses as part 
of the investigation of Judge Porteous, including (1) Justice of the Peace Kevin Centanni 
{id. at fh. 380), (2) Amwest official Norman Stotts {id. at fit. 395), (3) U.S. Bankruptcy 
Judge William Greendyke {id. at fh. 531), and (4) Sharon Konnerup {id. at 123.) These 
were all interviews conducted as part of the investigation of Judge Porteous and part of 
the record leading to his impeachment. This material is obviously relevant and 
discoverable. 

Yesterday, after receiving the House filing with the listing of Reynolds, the 
defense, through a letter to the House Impeachment Counsel, demanded the production of 
the Reynolds interview material. The defense also requested, among other things, that 
the House produce all documents created in connection with any other Task Force Staff 
Interviews. The House declined to respond to this request, prompting this letter to the 
Senate Impeachment Trial Committee. 

The House Counsel has yet to state a compelling public purpose served by 
withholding evidence, particularly in a constitutional process designed to ensure the 
greatest possible scrutiny before the removal of a federal judge. Not only is the House 
withholding obviously material evidence but it is even opposing the standard request that 
the Senate request relevant material from the Justice Department and Metropolitan Crime 
Commission - material that the House likely already possesses in full or in part. Similar 
materials have been provided in prior impeachment proceedings, but House Impeachment 
Counsel seeks to exploit their advantage as “prosecutor” by blocking even this modest 
request in an apparent effort to disadvantage Ae accused in every possible way. House 
Impeachment Counsel contend that Judge Porteous’ requests are just an excuse to delay 
further the hearing in this case. In fact, what is delaying proper preparation for the 
hearing, so that it can occur as scheduled, is House Impeachment Counsel’s peculiar 
intransigence in refusing to comply with normal discovery processes. While the House 
Impeachment Counsel advises the Senate that it applied a “commonsense” approach to 
determining what the defense needs for trial, it is now clear that “commonsense” has 
dictated the withholding of material that would be produced in any civil or criminal case. 
Indeed, the withholding of such evidence would likely result in sanctions in federal court. 

We request that the Senate order House Impeachment Counsel to immediately 
make the above-referenced material available to the defense. Quite apart from these 
specific documents, the withholding of such obviously relevant material confirms our 
earlier-stated concerns that the House is adopting an exceptionally narrow interpretation 


' Notably, given the House’s use of the interview (as well as the attendant notes or 
summaries created in connection with that interview) to support its allegations, any claim 
of privilege has clearly been waived. 
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of materiality in order to deny the defense the full record in the case, thus depriving 
Judge Porteous of an opportunity to adequately prove his defense. Given the short period 
for new counsel to prepare this case for trial, (he continued withholding of such evidence 
constitutes a direct denial of a fair trial and due process. 

Given the still pending motion for inspection of withheld information, the defense 
opted to supply this information in a letter as opposed to a motion to avoid unnecessary 
litigation. However, we would be happy to submit such a motion if the Senate would 
prefer formal argument on the matter. We ask that the Senate order this production in 
addition to an immediate inspection of the withheld evidence referenced in the pendit^ 
motion. 


Respectfully, 



Counsel to Judge G. Thomas Porteous 


cc: Alan I. Baron, Esq., House Impeachment Counsel 

Mark Dubester, Esq., House Impeachment Counsel 
Harry Damelin, Esq., House Impeachment Counsel 
Kirsten Konar, Esq., House Impeachment Counsel 
Morgan Frankel, Esq., Senate Impeachment Coimsel 
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(Eongrejaa of tl|e United states 

IJaaffington, B® 20515 


My 2. 2010 

Via Electronic Mail and Hand Delivery 

The Honorable Claire MeCaskill 
Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

Re: Impeachment of Judge G, Thomas Porteous. Jr, 

Dear Senator MeCaskill and Senator Hatch: 

Late yesterday, My 1, 2010, Mr. Turley submitted a letter to the Senate Impeachment 
Trial Committee relating to various discovery issues. On the second page of his letter, Mr. 
Turley makes reference to sending House Impeachment Counsel a letter on June 30, 2010, which 
made certain demands for interview notes related to Mr. Michael Reynolds. He also noted that 
the House declined to respond to this letter. 

For your information, enclosed please find the letter tliat House Impeachment Counsel 
received from Judge Porteous’s counsel at 6:50 p.m. on June 30, 2010, requesting a response by 
noon the next day. Also enclosed is House Impeachment Counsel’s response to the June 30, 
2010 letter, which was sent to Judge Porteous's counsel this morning. 

There should be no mistake, the House did not decline to respond to the defense’s letter. 
The House declined to be compelled to answer within the unilaterally imposed “deadline” 
announced by counsel for Judge Porteous. 


Very Truly Yours, 

Alan I. Baron 

Special Impeachment Counsel 


PfltNTED ON RECYCLED PAPER 
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cc: Jonathan Turley, Esq. (via e-mail) 

Daniel C. Schwartz, Esq, (via e-mail) 
P.J, Meitl, Esq. (via e-mail) 

Dan O’Connor, Esq. (via e-mail) 
Morgan Frankel, Esq. (via e-mail) 
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Daniel C. Schwartz 
Diraa; 202-508-6025 
dscliwartz@bryancave.com 


June 30, 2010 

VIA EMAIL AND FIRST-CLASS MAIL 

Alan I. Baron, Esq. 

Specid Impeachment Counsel 
United States House of 
Representatives 

The Ford House Office Building 
Room H2-365 
Washington, D.C. 20515 

Dear Mr, Baron: 

This morning, the House of Representatives (the “House”) filed a “Supplemental 
Filing in Support of its Preliminary Requests for Subpoenas and Immunity.” 
Included in that filing was a list of individuals for whom the House seeks a 
subpoena from the United States Senate. That list includes Michael J. Reynolds. 

Mr. Reynolds is referenced by name in the House of Representatives Report on the 
Impeachment of G. Thomas Porteous, Jr. of the United States District Court for 
the Eastern District of Louisiana (Report U 1-427, dated March 4, 2010). 
Specifically, on page 76, footnote 369, the House quotes a statement purportedly 
made by Mr. Reynolds during a “Task Force Staff Interview” taken on January 5, 
2010. We have not received a copy of the transcription, notes, or summary of this 
Task Force Staff Interview. Purser, based on our review to date, we do not 
believe that the House has made such materials available for our inspection and 
copying. As such, we believe these materials have been improperly withheld from 
the defense. Accordingly, we request that the House immediately produce these 
materials to the defense,^ There can be no serious debate that this material is 
highly relevant to the instant proceeding. Moreover, given the House’s use of the 
interview (as well as the attendant notes or summaries created in connection with 
that interview) to support its allegations, any claim of privilege has clearly been 
waived. Indeed, since the defense carmot obtain this material from any other 
source, any potentially applicable privilege must yield to the needs of the defense. 

Additionally, we request that the House also produce all documents created in 


^ This request is separate and apart from our request for full inspection of the 
materials in the possession of the House. This request is a specific demand for 
material clearly relevant to this matter and which should have been disclosed in the 
first instance. 
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June 30, 20 1 0 Bryan Cave LLP 

Page 2 

connection with any other Task Force Staff Interviews. If you claim privilege as to some portion 
of these materials, we ask that you produce an appropriate privilege log so that we can review your 
claims. 

Finally, House Exhibit 69(e) contains a Federal Bureau of Investigation 302 Report (labeled 
PORT000000753-60). In that 302 Report, the name of the interviewee is redacted. Please advise 
whether the House is aware of the identity of the individual whose interview formed the basis for 
that Report. If the House is aware of that information, we request that the House immediately 
disclose the individual’s identity to the defense. 

We request that you explain the basis for withholding this highly relevant information and inform 
us of your response to this request by noon tomorrow, July 1, 2010, so that we may expeditiously 
seek relief as required and appropriate. 



Daniel C. Schwartz 


cc; Mark Dubester, Esq., House Impeachment Counsel 
Harry Damelin, Esq., House Impeachment Counsel 
Kirsten Konar, Esq., Hou.se Impeachment Counsel 
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C!rongre00 of tlfc Mnited 

ilaBtfinston, B® 20515 


My 2,2010 

Via Electronic Mail and First Class Mail 

Daniel C. Schwartz 
Bryan Cave LLP 
1 155 F Street N.W. 

Washington, D.C. 20004 

Re: Impeachment of Judge G. Thomas Porteous, Jr. 


Dear Mr, Schwartz: 

This letter is in response to your correspondence of June 30, 2010, in which you request 
any transcriptions, notes, or summaries of the January 5, 2010 Task Force interview of Michael 
J. Reynolds. No transcription of Mr. Reynolds’s interview exists. The only notes taken during 
this interview were taken by Task Force counsel on behalf of the House. To the extent your 
letter seeks copies of these interview notes, those notes clearly constitute attorney work product, 
to which you are not entitled and which the House declines to provide. 

As you are undoubtedly aware. Judge Porteous previously requested the production of all 
witness interview notes taken by Task Force counsel in his May 28, 2010 Motion for Discovery. 
The Senate Impeachment Trial Committee specifically denied that request in its June 9, 201 0 
Disposition of Discovery Issues. 

We would note that, contrary to the representation in your letter, there is no reason to 
believe that Mr. Reynolds is unavailable for interview by counsel for Judge Porteous, should you 
wish to interview him. Moreover, as your letter acknowledges, the House of Representatives 
Report on the Impeachment of G. Thomas Porteous, Jr. of the United States District Court for the 
Eastern District of Louisiana was issued on March 4, 2010. Judge Porteous has thus had almost 
four months to interview witnesses identified in that Report, including Mr, Reynolds. 

Finally, with regard to the redactions in House Exhibit 69(e), pertaining to the identity of 
the interview subject in an FBI 302, as we previously explained to Richard Westling, the 
redactions in Exhibit 69(e) were made by the Department of Justice. The House therefore has no 
authority to un-redact this information. Accordingly, we are not in a position to provide you 
with the identity of the interview subject. 


Very Truly Yours, 




Alan I. Baron 

Special Impeachment Counsel 


PRINTED ON RECYCLED PAPER 
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cc: Johnathan Turley, Esq. (via e-mail) 

P J. Meitl, Esq, (via e-mail) 

Dan O’Connor, Esq. (via e-mail) 
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» K, H WASHINGTON 
jjjPj UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

J.B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


July 2, 2010 

By Electronic Mall and Courier Delivcrv 

The Honorable Claire McCaskill, Chair 
The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judge G, Thomas Porteous Jr. 

Dear Senator McCaskill and Senator Hatch: 

I write to briefly respond to the House of Representatives’ (the “House”) letter 
dated July 2, 2010. Given the importance of this issue, I hope that the parties can address 
this matter more fully in the meeting of counsel next week. To facilitate that discussion, I 
am writing to make clear the position of Judge G. Thomas Porteous, Jr. with regard to the 
requested documents and the nature of the ongoing discovery disputes. 

The House, in its Report on the Impeachment of G. Thomas Porteous, Jr. of the 
United States District Court for the Eastern District of Louisiana (Report 1 1 1 -427, dated 
March 4, 2010, hereinafter “House Report”), explicitly relied upon (and, in fact, quoted) 
from the notes of the Task Force Staff related to the interview of Michael Reynolds. In 
response to the defense’s request for those and other similar materials relied upon by the 
House, House Impeachment Counsel concedes that the material is relevant but argues 
that it is protected by the work-product privilege. 

House Impeachment Counsel fails to address substantively the defense’s assertion 
that such claimed privileges have been waived. For there to be true due process in these 
proceedings, we assume the Senate Impe^hment Trial Committee (the “Committee”) 
intends to recognize and respect asserted common-law privileges,^ such as the attorney- 
client privilege and the attorney work-product privilege. If so, it also must recognize the 
long-standing and established limits to those privileges. The “work-product privilege is a 


' Congress has increasingly exercised its discretion to deny privilege, regardless of 
whether a judge would uphold the claim. See Jonathan P. Rich, Note, The Attorney- 
Client Privilege in Congressional Investigations, 88 CoLUM. L. Rev. 145, 159 (1988). 
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qualified one.” FTC v, Grolier, Inc., 462 U.S. 19 (U.S. 1983). “Like other qualified 
privileges, it may be waived.” United States v. Nobles, 422 U.S. 225, 239 (U.S. 1975). 
Courts, in cases where the asserting party relies upon or quotes a document, routinely 
find that the work-product privilege has been waived as to that document. See Avago 
Techs. Gen. IP PTE LTD. v. Elan Microelectronics Corp., 2006 U.S. Dist. LEXIS 86292 
(N.D. Cal. Nov. 13, 2006) (finding “that work product protection has been waived as to 
[a certain] report, because plaintiffs revealed part of the contents of the report.”). Other 
courts, when specifically considering quoted material that one party claims to be 
protected by the attorney work-product privilege, have determined that that waiver 
extends to the information disclosed as well as “the details underlying the data which was 
. . . published.” In re Martin Marietta Corp., 856 F.2d 619 (4th Cir. 1988). In fact, the 
Fourth Circuit, in In re Martin Marietta found that “the work product protection ha[d] 
been waived as to most of the internal notes and memoranda [of] these interviews which, 
by way of summarizing in substance and format the interview results, [the privilege 
asserting party] used as the basis of its disclosure.” Id. at fh. 2. As such, the fact that the 
House, in its published Report quoted part of its interview of Reynolds, thereby relying 
upon notes or summaries that it had created, have waived any work-product privileges 
that may have otherwise applied. 

Moreover, the material cited in our last letter falls squarely under conventional 
federal discovery rules, including but not limited to Brady v. Maryland, 373 U.S. 83 
(1963), the Jencks Act, 18 U.S.C. § 3500, Rule 16 of the Federal Rules of Criminal 
Procedure and Rule 26,2 of the Federal Rules of Criminal Procedure. In fact, the 
arguments of House were specifically rejected by the Supreme Court in Goldberg v. 
United States, 425 U.S. 94, 102 (U.S. 1976), where the Court stated that “there is no 
broad attorney's work-product exception to the Jencks Act that shelters statements 
relating to the subject matter of the testimony of a witness merely because the statements 
were obtained by a government attorney rather than a government investigator.”^ Thus, 
under either a civil or criminal standard, the material must be disclosed, given the nature 
of the House’s use of the material and its relevance to these proceedings. 

House Impeachment Counsel further argues that the reason for the withholding of 
the documentation is that the Committee has already considered the instant request and 
rejected it. This is simply incorrect. In the May 28, 2010 Discovery Request submitted 
by Judge Porteous (through his previous counsel), the defense requested categories of 
documents and did not make specific arguments regarding the waiver of privilege or the 
fact that certain documents had been relied upon by the House and not turned over to the 
defense. In response, the Committee determined that these general requests made by the 
defense “would intrude into the work product of the House and conclude[d] that 
disclosure is not Justified at this time.” See Committee Disposition of Discovery Issues, 
dated June 9, 2010. As such, the Committee qualified its rejection of the request, leaving 
open a later review and specifically did not rule upon requests as to certain documents for 


In this case, the Task Force Staff may very well have been acting in an 
investigatory capacity during these interviews, as opposed to that of attorneys 
representing the United States. 
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which the defense claimed that asserted privileged had been waived.^ 

The intransigence and stubbornness of House Impeachment Counsel regarding the 
production of the material related to Mr. Reynolds is indicative of the larger campaign by 
the House to force the defense to fight and claw for every piece of evidence, wasting 
valuable time that could be spent on the defense of the matter. This is a particularly 
troubling in a case where, unlike the Hastings and Nixon cases, the Committee and the 
defense do not have a developed trial record. This matter is not the typical civil 
litigation, where parties routinely employ litigation tactics to frustrate discovery for a 
litigation advantage. This is a trial in the United States Senate of a sitting United States 
District Court Judge, a proceeding which has taken place less than twenty times in the 
history of our nation. The House appears intent on substituting a “fasf ’ for a “fair” trial 
and withholding documents for no other reason that they believe they can. If federal law 
is any measure, they cannot. The House relied on these references to secure 
impeachment and now are preparing to call this very witness. We ask the Senate to order 
the immediate disclosure of this information. 


Respectfully, 



Jonathan Turley 

Counsel to Judge G. Thomas Porteous 


cc; Alan 1. Baron, Esq., House Impeachment Counsel 
Mark Dubester, Esq., House Impeachment Counsel 
Harry Damelin, Esq., House Impeachment Counsel 
Kirsten Konar, Esq,, House Impeachment Counsel 
Morgan Frankel, Esq., Senate Impeachment Counsel 


^ The House also makes the argument that the House Report has been made public 
for four months and the defense is only now requesting the material. It is unclear why the 
timing of the request is of significance, particularly when new counsel for Judge Porteous 
has only been fully responsible for all four articles of impeachment for only the last two 
weeks, and the House only recently finished producing what it claims to be all 
discoverable material. 
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Bnitcd States Senate 

SENATE IMPEACHMENT 
TRIAL COMMiTTtE 
VVASHtNGTON. DC 2051G-63?R 


DISPOSITION OF JUDGE G. THOMAS PORTEOUS. JR.’S 
MOTIONS TO COMPEL AND FOR DEPOSITIONS 

Judge G. Thomas Porteous, Jr. filed (1) a Motion to Compel Inspection of Non-Privileged 
Materials Collected and Maintained by the House of Representatives and (2) a Motion for 
Authority to Issue or, Alternatively, Assistance in Issuing, Deposition Subpoenas, which requests 
pretrial depositions of ten potential witnesses. The 1 louse has submitted Oppositions to both 
motions. The Committee hereby denies the Motion to compel and grants in part and denies in 
part the Motion for depositions. 

MOTION TO COMPEL 

Judge Porteous alleges that the House is withholding non-privileged documents that are 
relevant to his defense. He seeks an order compelling production of the documents or a 
“generalized list” of the categories of withheld documents. In addition. Judge Porteous 
specifically seeks access to the House Impeachment Task Force’s staff notes, arguing that what 
appears to be a two- word quotation from a witness interview included in a footnote to the House 
Judiciary Committee Report waived work product protection with regard to the underlying 
witness interview notes. The House maintains that it has either provided copies of or access to 
inspect all non-privileged documents relevant to the four Articles of Impeachment. 

Judge Porteous seeks broad access to the files of the House Impeachment Task Force 
beyond the parameters set out in the Committee’s Disposition of Discovery Issues of June 9, 
2010 (“June 9 Discovery Order”). In his Motion for Discovery filed on May 28, 2010, Judge 
Porteous included requests for witness interview notes taken by Task Force staff and an index of 
withheld documents. The Committee ruled that the House should produce information “relevant 
to, or likely to lead to new evidence on, the adopted Articles of Impeachment” but that the House 
was not required to produce its work product or the requested index. * 

Judge Porteous has neither demonstrated noncorapliance by the Hou.se with the June 9 
Discovery Order nor moved for its reconsideration. The House has provided voluminous 
material to Judge Porteous and afforded multiple opportunities for his counsel to inspect 
numerous other documents and request copies. The I louse represents that it is withholding a few 
folders of documents that are irrelevant to the Articles of Impeachment. Judge Porteous argues, 
in effect, that the House should not be determining what must be produced and may be withheld 
under the Committee’s June 9 Discovery Order. However, in any litigation, the parties bear the 
affirmative burden of complying with court orders; without concrete evidence of noncompliance 
or bad faith, the Committee has no cause to intervene. A brief reference to a witness interview 


' Senate Impeachment Trial Committee, Disposition of Discovery Issues (June 9, 2010). 
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does not justify removing work product protection for the House’s staff notes. For these reasons, 
the Motion to Compel is denied. 


DEPOSITION REQUESTS 

Judge Porteous requests pretrial depositions of the following ten witnesses “to elicit from 
these witnesses exculpatory and/or contradictory testimony concerning the House’s Articles of 
Impeachment”: Jacob Amato, Jr.; Robert Creely; Louis Marcotte, 111; Lori Marcottc; Rafael 
Goycneche; DeWayne Homer; Joseph Mole; Claude Lightfoot; Bobby Ilamil; and Cheyenne 
Tackett. I'he House argues that under the Committee precedent depositions should only be 
permitted for central witnesses who have not previously testified or have refused to cooperate 
and that Judge Porteous’s requests do not meet this standard. 

The taking of pretrial deposition testimony is neither a guaranteed right of an impeached 
federal officer nor an established norm of Senate impeachment trial proceedings. Use of pretrial 
depositions in impeachment proceedings is a recent development first authorized in the 1989 
Committee proceedings for the impeachment trial of Judge Alcee Hastings.^ The Hastings 
Committee highlighted the unprecedented nature of the deposition requests and authorized only 
four of the sixteen requests: 

In ruling upon these requests, unprecedented in the context of an impeachment 
proceeding, the committee has been guided by whether a strong showing of need 
has been made. In particular, the committee has considered, first, whether or not 
there has been an adequate showing that the deposition could ascertain relevant 
evidence, and second, whether or not the parties already have a sufficient basis for 
trial preparation in any previous testimony by a proposed deponent,^ 

The Hastings Committee recognized that deposition testimony should be rare and subject to a 
demanding standard. 

The Committee finds that Judge Porteous has demonstrated “a strong showing of need” 
for taking pretrial depositions of the following four witnesses: (1) Jacob Amato, Jr.; (2) Robert 
Creely; (3) Louis Marcotte, III; and (4) Lori Marcotte. First, these four witnesses were key 
participants in Judge Porteous’s alleged pattern of corrupt conduct. These four witnesses will 
likely offer relevant testimony and probative evidence for the House’s case and Judge Portcous’s 
defense. 

Second, although these witnesses have given some prior testimony before a federal grand 
jury, the Special Investigatory Committee of the Fifth Circuit Court of Appeals, and the House 
Impeachment Task Force that Judge Porteous may use to prepare for the Senate trial, pretrial 
depositions will supplement the limited opportunities for examination that he had in those 
proceedings. Notwithstanding the House’s argument, the existence of prior witness testimony 
from other proceedings alone docs not prohibit a witness deposition. I’he Hastings Committee 
authorized the deposition of a witness who had given testimony before the Eleventh Circuit 


“ There is no record of the use of pretrial depositions in the Committee impeachment trial proceedings against Judge 
Hatty Claiborne and Judge Walter Nixon. 

’ Report of the .Senate Impeachment Trial Committee on the Articles of Impeachment Againsl Judge Alcee 1, 
Hastings, S. Hrg. 101-194, pt. I, at 605-06 (1989). 
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investigatory committee because he was considered to be “especially central to [Judge 
Hastings’s] defense.”^ The Committee concludes that Mr. Amato, Mr. Creely, Mr. Marcotte, and 
Ms. Marcotte will likely be “esp^iaily cenfrar witnesses in this proceeding and that their 
depositions will give Judge Porteous “a sufficient basis for trial preparation.”^ 

Judge Porteous has not demonstrated “a strong showing of need” for the depositions of 
Mr. Goyeneche, Mr. Homer, Mr. Mole, Mr. Lightfool, Mr. Hamil, and Ms. Tackett. None of 
these witnesses can be deemed “c.spcciaUy central” to Judge Porteous’s defense. To the extent 
that these witnesses have relevant testimony, the existing transcripts of testimony from prior 
proceedings, documentary evidence already provided to Judge Porteous, and the opportunity to 
interview these witnesses should provide him “a sufficient basis for trial preparation.” For these 
reasons, the Committee denies the Motion as to Mr. Goyeneche, Mr. Homer, Mr. Mole, Mr. 
I jghtfoot, Mr. Hamil, and Ms. Tackett. 

The depositions of Mr. Amato, Mr. Creely, Mr. Marcotte, and Ms. Marcotte shall be set 
for August 2, 2010 in the Senate Office Buildings. The Committee hereby authorizes subpoenas 
to issue for these witnesses. As all four of these witnesses have given some prior testimony, 
each deposition shall be limited to no more than three hours. The Committee staff will issue 
appropriate deposition notices after subpoenas are served. 


Dated: July 19,2010 



CLAIRE McCASKILL 
Chairman 



ORRIN G. HATCFI 
Vice Chairman 


Vrf. at606. 

^ Id 
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II. COMMITTEE ACTIONS AND FILINGS OF 
THE PARTIES PRIOR TO THE AUGUST 4, 
2010 HEARING ON PRE-TRIAL MOTIONS 
a. Discovery Matters 

iv. Motions for Assistance in Securing Discovery 
from Third Parties 
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9n Senate of tt)e fHntteti ^tatess 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR 
ASSISTANCE IN SECURING DISCOVERY FROM THE 
METROPOLITAN CRIME COMMISSION 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and respectfully requests the assistance of the Senate in securing discovery 
materials from the Metropolitan Crime Commission. In support. Judge Porteous states 
the following: 

1. The Metropolitan Crime Commission, Inc. is a “non-profit, privately 
funded, citizen’s organization dedicated to exposing and eliminating public corruption 
and to reducing the incidence of crime and improving the administration of justice in 
order to improve the quality of life for citizens in the Baton Rouge and New Orleans 
metropolitan areas and throughout Louisiana.” See 

http://www.metropolitancrimecommis.sion.org/ (website for the Metropolitan Crime 
Commission). 

2. In 1994, the Metropolitan Crime Commission opened an investigation 
into Judge Porteous prior to his confirmation by the United States Senate. As part of this 
investigation, the Metropolitan Crime Commission interviewed Judge Porteous. The 
Metropolitan Crime Commission forwarded certain information that it received to the 
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Department of Justice, According to the Metropolitan Crime Commission, they have an 
“extensive file” on Judge Porteous with “intelligence reports” dating back to June 1993. 
{See Letter from Metropolitan Crime Commission, dated March 24, 2004, attached as 
Exhibit 1 .) 

3. The articles of impeachment against Judge Porteous allege a concealment 
of conflicts of interest in connection with his prior service as a state judge in Louisiana. 
Moreover, the witnesses called by the House of Representatives during its impeachment 
proceedings specifically raised the distinction between issues known before the 
confirmation and issues concealed from the Senate and its investigators. Thus, the 
question of what was known before Judge Porteous’s confirmation is highly material to 
any defense at his Senate impeachment trial. 

4. Only a small number of documents relating to the Metropolitan Crime 
Commission have been produced to the defense. 

5. In the Hastings and Nixon Impeachment trials, defense counsel for the 
accused requested the assistance of the United States Senate in acquiring discovery from 
third-party sources. A procedure was developed to permit such discovery, including from 
the Department of Justice. In those cases, the Chairman of the Senate Impeachment Trial 
Committee submitted a letter requesting that the third-party produce the requested 
discovery. (See Letter from Senator Wyche Fowler, dated July 18, 1989, attached as 
Exhibit 2.) Senate personnel then reviewed the materials and designated for production 
to counsel from the accused those materials that were deemed relevant to any article of 
impeachment or asserted defense. 

6. Judge Porteous seeks the production of the following materials: 
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a. All material in the possession of the Metropolitan Crime 
Commission that references or relates to Judge Porteous or the 
underlying allegations in this impeachment. 

b. All material maintained by the Metropolitan Crime Commission 
that references or relates to Louis or Lori Marcotte and/or Bail 
Bonds Unlimited. 

c. All material maintained by the Metropolitan Crime Commission 
that references or relates to the setting, modifying, and/or splitting 
of bonds. 

d. All material maintained by the Metropolitan Crime Commission 
that references or relates to allegations of improper expungements 
of convictions by Judge Porteous or judges in Louisiana. 

e. All material maintained by the Metropolitan Crime Commission 
that references or relates to Jacob Amato or Robert Creely. 

f. All material maintained by the Metropolitan Crime Commission 
that references or relates to gifts, money, or other items of value 
received by judges, magistrates, or other Judicial officers in the 
Jefferson Parish Courthouse. 

g. All material forwarded by the Metropolitan Crime Commission to 
the Department of Justice or the Fifth Circuit Court of Appeals 
relating to the investigation of Judge Porteous. 

7. Because new counsel has only recently been added to this case and 
because the evidentiary hearing in this matter is fast approaching. Judge Porteous seeks 
the immediate assistance of the Senate in procuring these materials. In prior cases, 
defense counsel initially corresponded with third-parties, received correspondence in 
return rebuffing their requests for materials, filed motions with the Senate for assistance, 
and then waited for the third-parties to comply. For example, in the case of Judge Nixon, 
this process took over two months - an amount of time that current defense counsel 
simply do not have given the impending trial schedule in this matter. In an effort to avoid 
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unnecessary delay. Judge Porteous seeks the immediate assistance of the Senate in 
resolving this issue. 

Alternatively, Judge Porteous suggests that, due to the truncated timeframe, that 
all of the requested material be produced directly to Judge Porteous and that Judge 
Porteous enter into an appropriate protective order regarding the material. The relevance 
of these categories of discovery are obvious. Judge Porteous will agree not to discuss or 
disclose such material absent use at the evidentiary hearing itself. Such a process would 
allow for an expedited review and avoid any delay of the trial. 

WHEREFORE, Judge Porteous respectfully requests that the Senate impellent a 
procedure to ensure that relevant materials from the Metropolitan Crime Commission be 
made available to Judge Porteous. 


Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-700! 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 27, 2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that on June 27, 2010, 1 served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - niark.dubester@mail.house.gov 
Harold Damelin - Harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@, sevfaith.com 
Jessica Klein - iessica.kleiniSmail. house. gov 

/s/ P.J. MeitI 
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HETROPOI.™ CmiVlE GOiVlfVliSSfOiy OF NEW OiLEm IWG, 

1615 POYDRAS STREET, SUITE 1 060 
NEW ORLEANS, lA 701 12 

TEIEPHONE 504/524-3)48 * FAX 504/565-0658 • wwvv.mefrocfimeno.org 

March 24. 2004 


Mrs. Jan Mann 
U-S. Attorney's OiSce 
501 Magazine Street 
New Orleans, LA. 70130 


Re: Judge Thomas G. Porteous, Jr. 

Dear Mrs. Mann: 

The Metropolitan Crime Commission (MCC) has an extensive file on Judge 
Thomas G. Porteous, Jr. 'Fhe inieUlgence reports date back, to June 23, 1993 and continue 
to the present. 

The MCC investigation of Judge Porteous and Aubr>- Wallace is disturbing. In 
short. Judge Porteous did a favor for Louis Marcotte and altered the conviction of Aubry 
N. Wallace. 

The MCC’s file on Judge Porteour is available if you need additional infonnation. 
I can be reached at 524-3 148. 
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459 


HIM Senate 

WMMNOTOROeaMM 


July 18, 1989 

John c. Xoonoy, B«q< 

Dmuty haolotnnt Attomoy Gonornl 
CcIbImI Division 
D^pwctnmh oC Justloo 
WMhinqton, D.c. 30930 

Doar Hx, Xoonoyi 

At Chtlttttn of tho Sonato la^aohmnt Tsial Coanlttaa on 
thaArtlolaa of Inpaaohaant against Judga Mlaon, X inelta to 
raquast tha OiqpaMsMmt'B asslstanco In ths Coonlttaa's offosts 
to asaara that Judga Mixon raoaivas a fair trial In tha Sanata, 
Tha Ceoaittaa hat dataradnad that it would ataka a utaful 
contribution to tha trial pxooata If tha Dapartnant war# wllllnq 
to paralt tha Coonlttaa, through Its staff, to ravlaw tha 
doouamits (axeludlng grand Jury natarlals govamad by Hula S(a)) 
In tha possasslon of tho Dapartswnt, Inoludlng thota postostod by 
tha radaral Buraau of znvaatlgation, that wara raquaatad by Judga 
Mixon In hla juna 1, 1989 lattar to tha Attomay Oanaral, whieh 
was tha tttbjaot of your ratponta on Juna 31, 1989. 

Tha ravlaw would bo oonslatant with that oonduotod la tha 
casa of tha Bastings lavaachmant sHittar. That la, tha focus of 
tha ravlaw would ba to datarmlna If thara Is avldanoa that tha 
Invaatlgatlons wara conductad la a aannar Intandad to mlslasd a 
court or trlar of faot as to Judga Nixon's guilt or Inaoeaaoa. 

In tha avottt that It Is datarainad that partloular doouaants 
should proparly ba aada part of tha ponding iapaaohaant 
pfooaadiags, and accordingly nada avallabla to tha partlas for 
ttsa at trial, tha ooaaittaa would hoar froM tha Omartaant prior 
to disclosing any docuaants that you ballavo contain partioularly 
sonsltlva aattars, so that ws aay address any continuing cMicams 
that you hava. Mo doouaants or portions of docuaants would ba 
mada avallabla to tho partlas without tha eonsant of tho 
Dapartaant. 

Tour axpadltlOttS rasponsa to this rsguast would ba most 
halpfttl to tho cosmlttao in attempting to ccnq^lata dlaeovazy by 
July 31at. 
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3n Senate of ®[)c ^tateo 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR ASSISTANCE IN 
SECURING DISCOVERY FROM THE AMERICAN BAR ASSOCIATION 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and respectfully requests the assistance of the Senate in securing discovery 
materials from the American Bar Association. In support. Judge Porteous states as 
follows: 

1. The American Bar Association (“ABA”) is a “voluntary professional 
association” made up of “more than 400,000 members” that “provides law school 
accreditation, continuing legal education, information about the law, programs to assist 
lawyers and judges in their work, and initiatives to improve the legal system for the 
public.” See http://www.abanet.org/about/ (website for the ABA). 

2. “Since the Eisenhower administration,” the ABA, through its Standing 
Committee on the Federal Judiciary [(the “ABA Standing Committee”)], “has conducted 
peer reviews of potential federal Judicial nominees.” 

See httD://www.abaioumal.com/magazine/article/a proud tradition/ (article dated April 
1, 2010). “Starting with responses of prospective nominees to a Senate Judiciary 
Committee questionnaire, the [ABA Standing CJommittee conducts in-depth research and 
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confidential interviews with lawyers and judges who have personal knowledge of a 
potential nominee’s background.” Id. 

3. On June 28, 1994, prior to Judge Porteous’s nomination to the federal 
bench, the U.S. Department of Justice sent a letter to the ABA Standing Committee 
requesting that it conduct a background investigation and prepare a “formal report” 
concerning Judge Porteous. See Exhibit 1 (labeled Port000000066). 

4. Between June and August of 1994, the ABA Standing Committee, led by 
Circuit Representative Sylvia H. Walbolt, Esq., investigated Judge Porteous’s 
background and fitness to serve as a federal Judge. 

5. On or before August 24, 1994, the ABA Standing Committee 
“preliminarily found Judge Porteous qualified for appointment” to the federal bench, 
which finding the Attorney General relayed to the President. See Exhibit 2. Shortly 
thereafter, on August 30, 1994, the ABA Standing Committee finalized its opinion 
concerning Judge Porteous and reported to both the Justice Department and the Senate 
Judiciary Committee that it was “unanimously of the opinion that Honorable G. Thomas 
Porteous, Jr. is Qualified for appointment as Judge of the United States District Court, 
Eastern District of Louisiana.” See Exhibit 3 (labeled Port000000062-64). 

6. The articles of impeachment against Judge Porteous allege a concealment 
of conflicts of interest in connection with his prior service as a state judge in Louisiana. 
Moreover, the witnesses called by the House of Representatives during its impeachment 
proceedings specifically raised the distinction between issues known before Judge 
Porteous’s confirmation and issues concealed from the Senate and its investigators. 
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Thus, the question of what was known prior to Judge Porteous’s confirmation is highly 
material to any defense at his Senate impeachment trial. 

7. Only a very small number of documents relating to the ABA Standing 
Committee’s investigation of Judge Porteous have been produced to the defense. 

8. In order to obtain additional such material. Judge Porteous’s counsel’s 
support staff contacted the ABA and inquired whether it would provide copies of the 
reports prepared, and materials collected, in connection with the ABA Standing 
Committee’s investigation concerning Judge Porteous. An ABA representative declined 
to provide the requested materials voluntarily, noting that such materials are typically not 
released to the public.' 

9. Pursuant to the request of the Senate Impeachment Trial Committee Staff 
(made during a June 29, 2010 conference call with counsel for all parties), counsel for 
Judge Porteous further sent a formal letter request to the ABA. See Exhibit 4. Should the 
ABA reverse its initial indication and provide the documents requested voluntarily, Judge 
Porteous will so notify the Committee. 

10. Having been unable to otherwise obtain materials from the ABA, Judge 
Porteous now seeks the Senate’s assistance in obtaining the production of the following 
materials; 

a. All materials in the possession of the American Bar Association, 
including the American Bar Association’s Standing Committee on 
the Federal Judiciary, that refer or relate to Judge G. Thomas 
Porteous, Jr., including without limitation any information or 
evidence gathered, reports prepared (in either draft or final form). 


See also http://www.abaiournal.eom/magazine/article/a proud tradition/ (article 
dated April 1, 2010, noting that the ABA Standing Committee “publicly provides an 
explanation for a rating only if requested by the Senate Judiciary Committee.’’ 
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or opinions rendered concerning Judge Porteous’s fitness to serve 
on the federal bench. 

1 1 . Assisting Judge Porteous to obtain these materials is supported by past 
precedent. Specifically, in both the Hastings and Nixon Impeachment trials, defense 
counsel requested the assistance of the Senate in acquiring discovery from third-party 
sources. The Senate developed a procedure to permit such discovery, whereby the 
Chairman of the Senate Impeachment Trial Committee submitted a letter requesting that 
the third-party produce the requested discovery. See Letter from Senator Wyche Fowler, 
Jr., dated July 18, 1989, attached as Exhibit 5. Senate personnel then reviewed the 
materials and designated for production to defense counsel those materials that were 
deemed relevant to any article of impeachment or asserted defense. 

12. Because new counsel has only recently been added to this case and 
because the evidentiary hearing in this matter is fast approaching, Judge Porteous seeks 
the immediate assistance of the Senate in procuring the materials delineated above from 
the ABA. Having attempted to obtain these materials voluntarily, and having been 
rebuffed, such immediate assistance is necessary in order to help avoid any undue delay 
in these proceedings. 

13. Alternatively, Judge Porteous suggests the following two additional 
options. First, if the ABA has already provided all requested material to the Senate 
Judiciary Committee (in connection with its consideration of Judge Porteous’s 1994 
nomination and confirmation), then the Senate may wish to provide that material to Judge 
Porteous directly. Second, should the Senate decline to provide the materials itself. Judge 
Porteous proposes that, due to the truncated timeframe, all of the requested material be 
produced by the ABA directly to Judge Porteous and that he enter into an appropriate 
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protective order regarding the material, pursuant to which he would agree not to discuss 
or disclose such material absent use at the evidentiary hearing itself. Such a process 
would allow for an expedited review and avoid any delay of the trial. 

WHEREFORE, Judge Porteous respectfully requests that the Senate implement a 
procedure to ensure that all relevant materials from the American Bar Association are 
made available to Judge Porteous. 


Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W, 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 30, 2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that on June 30, 2010, i served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@:mail.house.gov 
Harold Damelin - Haiold.damelin@.mail.house.gov 
Kirsten Konar - kkonar@.sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 

/s/ Daniel T. O’Connor 
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U. Department of Justice 
Office of Policy Development 


Washington, D.C 20530 


June 28, 1994 


Robert P. Watkins, Esq. 

Williams S Connolly 
725 12th Street, N.W. 

Washington, D.C. 20005 

Dear Mr, Watkins: 

We would appreciate having the formal repprt of the ABA 
Standing Committee on Federal Judiciary on G. Thomas Porteous, 
Jr. , who is under consideration for appointment as United States 
District Judge for the Eastern District of Louisiana. 

To facilitate the Committee's evaluation, we have asked 
Judge Porteous to forward his response to the Personal Data 
Questionnaire to you and to the Circuit representative 
of the Committee, 

Sincerely yours. 


•f 


Eleanor D. Acheson 
Assistant Attorney General 



cc: Sylvia H. Walbolt, Esq. 


PORT000000066 
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501 244 2883 


11 ; 46:35 06 - 16*2009 13/20 



((Dffitf «f tlj? Attorneg (Hftwral 

%asI)in3toa S. (L 20S30 
Mi^st 24. 1994 


Dear Mr. presidlent: 

I have the hdhdr to enclose the nomination of G. *^01033 
I>oirteous, Jr., of I^SMisiana, to be United States District Judge 
for the Eastern Oistrict of Louisiana vice Robert P. «aXlhs, 
resigned. 


Judge Pprteotta vas born Dej^aiber is, 1 S 4 S in haw Orleans, 
Louisiana. ;^ 4 cei 4 i^ea a tt.A, dagree in isss: from Losiistai^ 
state ttniyerslty a J.D. degraO in ig?! from State 

tlnivarslty Insy school. He was admitted to thfe' Lduim^ha State 
sau: in 1971 . 

Since 1984 , Ji|dge potteous has served as a District Judge 
for the 24 i:h Juaiciai District court of Louisiana, Prior to his 
appoifitment to the court, he was City Attorney for the City of 
Harphan., l 9 ««r-iSHj 4 ? a partner in the law firm of Porteous & 
Hustakhs, 19 ^&^X; 984 ? 8 partner in the law firm of Porteows, Lee & 
Kus^kas, 19793 - 1980 ; a partner in the law firm of jsdwa-r^, 
POrteoua 4 Lpe, 1974 - 1976 ? ^ief of the Felony Division 

of the District Attorney's Office for the Parish of Jefferson, 
1973 ^ 1975 ; a partner in the law firm of Edwards, Pprtfeous. & 

Amato, 1973 ^ 1974 ? and Special counsel for the ItOulsiana Attorney 
General's Office, 1971 - 1973 . 

The appropriate Circuit Representative of the standing 
ConoDittee on Federal judiciary of the American Bar Ai^sociation 
has preliminarily found judge Porteous qualified for appointment 
to this position, and that finding is before this Committee for a- 
final vote. He have no reason to believe that the Committee's 
vote and a fornral report will differ from the preliminary rating. 
He "^ 4 rs an excellent reputation as to character and integrity ,• 
has Judicial temperament and is, l believe, woxrthy of appointbnent 
as a United States District Judge. 

I recommend the nomination. 


Respe ct fully, 



Janet Reno 


The President 
flhite House 
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CHAIR 
WiiSam E. W^IKs 
125 Broad Stre«t 
3Sth Hoar 
New Vtirk, NV 1(J0O4-2«8 
FIRST CIRCUIT 
Michael S. Creco 
T9th Hoof 
One International Hace 
100 Oliver Street 
Boston. MA 02110 
SECOND CIRCUIT 
. Arnold !■ Bums 
23rd Floor 
1S8S Broadway 
New tbrk. NY K»36 
THIRD CIRCUIT 
Wctor F. Saiuglia, Sr. 
1800 Mellon Bank Center 
Tenth artd MarReC Streets 
WBinlngtoo, DE 19^ 
FOURTH CIRCUIT 
). HartHrt Mariort 
2«th Floor 
100 East Fran Street 
Bi^tlmore, MO 21202 
FIFTH CIRCUIT 
FBte Powers, Jr. 
3400 One American Center 
600 Congress A venu e 
Austin, TX Ti^Crt 
SIXTH CIRCUIT 
-Charles £. English 
1101 CotiMc sTreel 
Bowling Green, KY 42102-0770 
SEVINTH CIROJIT 
ITtomas Z. Hayward, |r. 

Sv<ta}200 
70 West Madison S^et 
Chicago, IL 60802-4207 
EIGHTH CIRCUIT 
lames E. McDaniel 
714 locust Simet 
St louit MO 65101 
NINTH CIROJIT 
Lembherd C. Howeli 
Arctic Bultdira Penthouse 
700 Third Avenue 
Seatlle. MA M104 
Richard M. MkIis 
624 South Grand Avenue 
les Angeles, GA SOOi7 
TENTH QRORT 
Mena S. Urntrird 
500 VNRsst Main 
Oklahoma City; OK 73102-2Z7S 
EieVENTH CIRCUIT 
Sylvia H. VWilboft 
Bametl Towec Suite 2300 
One PriMcesB Haza 
St Petersburg, ^53701 
OISTRICr OP COUIMBIA 
aRCUIT 
Cardyti 8. Umm 
Suita 500 

1747 Pennsylvania Avenuft NW. 

Washington, DC 20006-4^4 
faSERAl. CIRCUIT 
Mortimer M. Caplin 
Suits tlOO 
One Thomas Circle, N.W. 

Vl^hington, DC 2000S 
BOARD OF CCR^NORS 
UAJSON 
R. Wniiam Ida III 
One Peachtree Center 
i 303 Peachlree Street 

Atlanta, CA 30308 
SPMT= LIAISON 
Irene R. Emstdlem 
American Bar Assodadon 
isao M Street, NW 
Washington. DC 2K)36 • 
005) saKHR} 


AMERICAN BAR ASSOCIATION SUnding Committee on 
Federal Judiciary 
1800 M Street, NW 
lA^hinglon, OC »)036 
(202) 331-2210 


CONFIDENTIAL . August 30, 1994 


Hon. Eleanor Dean Acheson 
Assistant Attorney General 
United States Department of Justice 
office of the Attorney General 
Room 5131 

Washington, D.C. 20530 

RE; HONORABLE G- THOMAS PORTEOUS, JR. 

United States District Court 
Eastern District of Louisiana 

Dear Eidie; 

As a result of our investigation our Committee is 
unanimously of the opinion that Honorable G. Thomas 
Porteous, Jr. is Qualified for appointment as Judge of 
the United States District Court, Eastern Districtof 
Louisiana, 


sincerely, 

-[UL 

William E. Willis 
Chair 


co: All Committee Members 


P0RT000O00062 
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CHAJR 
VMWam E. WIHis 
125 Sroad Sh«ei 
2Nh Floof 
Newr ViKk. NV 10Q(H-249S 
nUST OflCUiT 
Michaet S. Greco 
19th floor 
One International ftace 
W <W«r Street 
Boston, MA 02tl0 
acOlO ClROflT 
Arnold I. Burns 
■ 23rd floor 
158S Broadway 
New Mbrfc. MY 10036 
THIRD CIRCUIT 
Vktor f. Battagiti. Sc 
1800 M^on Bank Center 
Tenth and Market Streets 
Wilmington, OE 19«)1 
fOURTH CIRCUIT 
|. HjitKo Marlon 
:Kth Boor 
100 East Pratt Street 
Baltimore, MO 21202 


FIFTH CIRCUIT 
Pike Powers. Jr. 
^ Orte American Cotter 
600 Corwress Avertue 
Aostm, TX 78701 
SIXTH CIRCUIT 
Charles €. Et^iish 
1101 College Street 
ling Green. KV 42102-0770 
SEVENTH, CIRCUIT 
'^omas Z. H»ward, it. 

SuR«3200 
70 West Madison Street 
Chicago. H 60602-42^ 
EICHTO QRCOIT 
lames E. McOaniel 
TH tocuft Stmt 
St. laub. MO 63101 
MNTH CIRCUIT 
lembhard C. Howell 
tfclic BvlldiM f^house 
700 imnt A«mie 
Seattle, VN9k 98104 


Rtchard M. Medas 
624 South Gnnd Anmie 
UwAtife^GA 90017 
TeNTHaRCUiT 
MonaSk Umbird 
SOOWbKMatn 
KHtn dty. OK Tsni-Wi 
SLEVCNTH CIRCUIT 
Sylvia H.WWboU 
Bameit Toner. Suite 2300 
One PiogreM Plaa 
St P«er$bu^ ft 33701 
JISTWCT Of COlUMBiA 
aitCUT 


tnnsyl’anla Avenue, N.W. 
sWr^n, DC 29(»M^4 
froCRAt CIIKXKT 


Monimer M. Caplin 
Suite noO 
)ne Thomas CUcH N.W. 
Wwhington, DC 2000S 


JOARO OF GOVERNORS 
UAfSON 
R. Wifliam Me III 
One Peadrtreo Center 
303 PeatSRree Street 
Atlanta, GA 3030B 


SWfftlAtSON 
Irene R- EmseBeffl 
iRorkan Bar Association 
1800 M Stteei, NW 
\UahInsioi), DC 20036 
«KJ33142«J 


AMERICAN BAR ASSOCIATION Standing Committee on 
Federal judiciary 
1800 M Street, NW 
WSshiftgtOfl. DC W036 
(202) 331421B 


COWFIDEHTIAL 


August 30, 1994 


Coraraittee on the Judiciary 

ATT: Hon. Joseph R. Blden, Jr., Chairman 

224 Dirksen Senate office Bldg, 

Washington, D.c. 20510'6275 

RE: HONORABLE G. THOMAS PORTEOUS, JR. 

United States District Court 
Ba8terQ_Di3trict of Louisiana 

Dear Senator Biden: 

Thank you for affording this Committee an 
opportunity to express an opinion pertaining to the 
nomination of Honorable G. Thomas Porteous, Jr. for 
appointment as Judge of the United States District 
Court, Eastern District of Louisiana. 

Ovir Committee is unanimously of the opinion that 
Judge Porteous is Qualified for this appointment, 

A copy of this letter has been sent to 
Judge Porteous for his information. 

Sincerely, 

(lu UUA 

William E. Willis 
Chair 

ccj Honorable G, Thomas Porteous, Jr. 

All ABA Judiciary Committee Members 
Hon. Eleanor Dean Acheson 
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CHWR 
Wjlliitn t W!l«s 
125 6fo»d sweet 
2Sih Floor 
New '(brk. NY IODa'4'2498 

FIRST ctRcmr 
Michael S. Creco 
T«h floor 
One International Place 
tW Oliver Sweet 
Boston, MA come 
SECOND CIRCUIT 
Arnold t. Bums 
23rd Floor 
1S6S Broadway 
New Vbrk, NY 10036 


THIRD CIRCUIT 
Victor F. Battalia, Sr. 
laOO Mellon Bank Center 
Tenth and Martel Streets 
Wfmmgton, D£ 19801 
FOURTH ORCUIT 
I. Hardin Marion 
26th floor 
100 East Fran Street 
Bafsimore. MD 21202 


FIFTH CIRCUIT 
PHce Powers. Jr. 
2400 One American Center 
600 Congress Avenue 
Austin. TX 78781 
SIXTH CIRCUIT 
Charles E. English 
iiqi allege Street 
Bowlins Green, KY 42102,^ 
SEVENTH CIROirr 
Thomas Z. Hayward, Ir. 

k[Re3200 
D Wtsi Madison Street 
Chtoago, IL 60602-4207 
EiOtTH CIRORT 
James C. M<d3anlef 
714 locust Street 
SU MO 63101 

NINTH axcurr 

Lembhard C Howell 
Arctic Building Penthouse 
TOO third Awetttue 
Seatde, V66 «104 
Richard M. Maclu 
624 South Grand Avenue 
U» Angles, CA 90017 
TENTH CIROJIT 
Mena & Lmbird 
500 lAtet Main 
Ohlidioina City. OX 731024275 
FieVENTH OftCUTT 
Syivia H. VVUbolt 
Barnett Tower, Suite 2300 
One Progress Ftaza 
51. PHersbarg, FL 33701 
OtSTRICr OF COlUMUA 

CIRCUIT 
Carolyn 8. Umm 
Suite 500 

TV l^nsylvaiila Avenue, N.W. 
Washlngtan, OC 200064604 
FH3ERAL CIRCUIT 
Mortimer M. Capiln 
Suite 1100 
One Thomas Cfrde. Ni^ 
Washington. OC 20005 
BOARD Of COWWKWS 
tlAJSON 
R, William ide III 
One Peachtree Center 
3(S Peachvee StreiR 
Atfante, CA 30308 


S»FF UAISON 
Irene R. EmseRem 
American Bar Assodation 
1800 M Street, NW 
W^ishington. DC ;B}Q3£ 
OOa 33t-22T0 


AMERICAN BAR ASSOCIATION Standing Committee on 
Federal fudiciary 
1800 M Street. NW 
VStehington, OC 20036 
002) 331-2210 


August 30, 1994 


Honorable 6. Thonas Porteous, Jr. 

24th Judicial District Court 
Division ”A” 

Gretna courthouse Annex Bldg. 

Second Floor, Room 200 
Gretna > LA 70053 

Dear Judge Porteous: 

Congratulations on your nomination for appointment 
as Judge of the United States District Court, Eastern 
District of Louisiana. 

At the invitation of the United States -Senate 
CoBimittee on the Judiciary, we have today sent a letter 
to them reporting on our evaluation of your 
qualifications. A copy of this letter is enclosed for 
yoTur information. 

Sincerely, 

na iU^ 

william E. Willis 
Chair 


(Enclosure) 

CCS All A^A Judiciary Committee Members 
Hon. Eleanor Dean Acheson 
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Exhibit 4 
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Daniel C. Schwartz 
Direct: 202-508-6025 
dschwartz@bryancave.cora 



June 30, 2010 

VIA EMAIL AND FIRST-CLASS MAIL 

Kim J. Askew 

Chair and Member-At-Large 
American Bar Association, 

Standing Committee on the Federal Judiciary 
1717 Main Street, Suite 2800 
Dallas, TX, 75201 
Email: kim.askew@klgates,com 

Denise A. Cardman 

American Bar Association, Staff Liaison 
740 15th Street, N.W. 

Washington, DC 20005-1019 
Email; caKimand@staff.abanet.org 

Dear Ms. Askew and Ms. Cardman; 

I write as counsel to Judge G. Thomas Porteous, Jr., of the United States District 
Court for the Eastern District of Louisiana, who is the subject of an impeachment 
issued by the House of Representatives and now before the United States Senate. 
The purpose of this letter is to request the opportunity to review and make copies 
of certain materials in the possession of the American Bar Association, Standing 
Committee on the Federal Judiciary in order to prepare for the Senate trial. 

The Senate Impeachment Counsel have asked the defense to formally request this 
material before seeking the intervention of the Senate to guarantee this discovery. 
The information that we are seeking is highly material to the Articles of the 
Impeachment. 

The materials that we request include the following: 

a. All materials in the possession of the American Bar Association, 
including the American Bar Association’s Standing Committee on the 
Federal Judiciary, that refer or relate to Judge G. Thomas Porteous, Jr., 
including without limitation any information or evidence gathered, 
reports prepared (in either draft or final form), or opinions rendered 
concerning Judge Porteous’s fitness to serve on the federal bench. 


Biyan Csve LLP 
!155FStreetN.W. 
Washington, D.C. 20004 
Ts! {Z02) 508-6000 
Fax (202) 508-620Q 
www.bfyaneave.cotn 


Bryaa Cave Offices 

Atlanta 

Charlotte 

Chicago 

Dallas 

Hamburg 

Hong Kong 

Irvine 

Jefferson City 

Kansas City 

London 

Los Angeies 

Milan 

New Vork 

Paris 

Phoenix 

San Francisco 

Shanghai 

St. Louis 

Washington, DC 

Bryan Cave International Trade 

A TMDf eomuwm svusmny 
Of mn^Amto ptiomsiOHAis 

www.bryanc8vetrade.com 

Bangkok 

Beijing 

Jakarta 

Kuala Lumpur 

Manila 

Shanghai 

Singapora 

Tokyo 

Bryan Cave Strategies 

A OOVSONMCHT RSLAWItS AM 
POLITICAL AffAIPS SUBSIDIAPy 
vvww.bry30cavestrategies.com 
Washington, DC 
St, Louis 
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June 30, 2010 
Page 2 

Bryan Cave LLP 

The evidentiary hearings in the Senate are scheduled to begin in mid-September 2010 and all 
motions must he filed by July 21, 2010. As such, we would appreciate your prompt response to 
this request, whether through by mail, fax, or email. 


Sincerely yours. 



Daniel C. Schwartz 


cc: Alan I. Baron, Esq., House Impeachment Counsel 

Morgan Frankel, Esq., Senate Legal Counsel 
Demon Parks, Esq., Senate Impeachment Trial Committee 
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Exhibit 5 
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459 


Wi^gSmafSmt 

tMONmamMeesoito 


JMly 19t9 


Jolm c. XMn«y« B«q. 

Mmty Aaisi«t*n« Attomiky Mnwal 
Csuiaai Uvisioii 
Dspwcttmit ot juaticw 
Haahtngton, D.C. 20SS0 
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In Senate of fHntteti ^tateo 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S NOTICE OF 
THE REFUSAL OF THE AMERICAN BAR ASSOCIATION 
TO PROVIDE DOCUMENTS VOLUNTARILY 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and notifies the Senate that the American Bar Association (“ABA”) has 
refused to voluntarily provide Judge Porteous with certain requested discovery materials. 
In support. Judge Porteous states as follows: 

1. On June 30, 2010, Judge Porteous, through counsel, sent a letter (the 
“Letter Request”) to the ABA requesting the production of certain materials relating to 
Judge Porteous that are in the possession of the ABA’s Standing Committee on the 
Federal Judiciary (the “ABA Standing Committee”).' A copy of the Letter Request is 
attached as Exhibit I . 

2. As detailed in the Letter Request, Judge Porteous sought production of: 


In re; 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 


Between June and August of 1994, the ABA Standing Committee, at the request 
of the U.S. Department of Justice, investigated Judge Porteous and prepared a formal 
report concerning his fitness for appointment to the federal bench. 
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All materials in the possession of the American Bar Association, 
including the American Bar Association’s Standing Committee on 
the Federal Judiciary, that refer or relate to Judge G. Thomas 
Porteous, Jr., including without limitation any information or 
evidence gathered, reports prepared (in either draft or final form), 
or opinions rendered concerning Judge Porteous’s fitness to serve 
on the federal bench. 

(Ex. 1.) 

3. Also on June 30, 2010, anticipating that the ABA would refuse this 
request and seeking to move expeditiously so as to avoid any undue delay in these 
proceedings. Judge Porteous filed a Motion For Assistance Securing Discovery From the 
American Bar Association (the “Motion”). In his Motion, Judge Porteous sought the 
assistance of the Senate in obtaining the requested information from the ABA. 

4. On July 7, 2010, the Senate Impeachment Trial Committee (the 
“Committee”) Staff held a Status Conference with counsel for all parties. At that Status 
Conference, Committee Staff advised that the Senate would act on Judge Porteous’s 
Motion after the ABA responded to the Letter Request. 

5. On July 13, 2010, counsel for Judge Porteous received the ABA’s 
response to the Letter Request, a copy of which is attached as Exhibit 2. In its response, 
the ABA refused to voluntarily produce to Judge Porteous those documents sought in his 
Letter Request, with one, small exception.^ While noting its history of maintaining 
material gathered in connection with judicial nominees in confidence, the ABA did not, 
however, state that it would refuse to provide such material if requested by the Senate. 


The ABA did provide, as an attachment to its response, a one-page letter dated 
August 30, 1994, from the ABA Standing Committee to the then-Chair of the Senate 
Judiciary Committee, Senator Joseph Biden, disclosing its finding that Judge Porteous 
was qualified for appointment to the federal bench. This single page letter had previously 
been provided to Judge Porteous, and was attached to the Motion as exhibit 3. 


2 


£ 

I 

I 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00348 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN:DPROCT 



331 


6. Given the ABA’s clear statement that it will not provide Judge Porteous 
with the material that he has requested voluntarily, the Senate’s assistance is required. 

7. The Senate should provide such assistance because, as explained in the 
Motion (see fl 6, 11), it is necessary in order to obtain highly relevant and material 
information, and is supported by past precedent. 

WHEREFORE, Judge Porteous respectfully requests that the Senate grant his 
Motion and implement one of the following three procedures to ensure that all relevant 
material in the possession of the ABA is immediately made available to Judge Porteous; 

1) Instruct the ABA to produce the materials sought by Judge Porteous to the 
Senate, have Committee Staff review such materials, and then produce to Judge Porteous 
any material that the Senate deems relevant to any article of impeachment or asserted 
defense; 

2) Determine if the ABA previously provided all materials sought by Judge 
Porteous to the Senate Judiciary Committee (in connection with its consideration of 
Judge Porteous’s 1994 nomination and confirmation) and, if so, produce that material to 
Judge Porteous directly; or 

3) Instruct the ABA to produce all materials sought by Judge Porteous 
directly to Judge Porteous.'’ 


^ Such assistance is further required since, based on conversations that Judge 
Porteous’s counsel had with two former Chairs of the ABA Standing Committee (who 
served from 1993 to 1995), it is our understanding that whatever records exist concerning 
the ABA’s 1994 investigation into Judge Porteous, those materials are in the exclusive 
possession of the current Chair of the ABA Standing Committee. 

'* If necessary. Judge Porteous is willing to enter into an appropriate protective 
order regarding such produced material, pursuant to which he would agree not to discuss 
or disclose the material absent use at the evidentiary hearing itself. 
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Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
11 55 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: July 13,2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 13, 2010, 1 served copies of the foregoing by 
electronic means on the House Managers, through' counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.coin 
Mark Dubester - inark.dubester@.mai I .hoiise.gov 
Harold Damelin - harold.damerm@mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@.mail.hou5e.gov 

/s/ Daniel T. O’Connor 


5 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00351 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 




334 


Exhibit 1 
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Djmiel C. Schwartz 
Direct: 202-508-6025 
dschwartz@bryancave.coin 



June 30, 2010 


VIA EMAIL AND FIRST-CLASS MAIL 

Kim J. Askew 

Chair and Member- At-Large 
American Bar Association, 

Standing Committee on the Federal Judiciary 
1717 Main Street, Suite 2800 
Dallas, TX, 75201 
Email; kim.askew@klgates.com 

Denise A. Cardman 

American Bar Association, Staff Liaison 
740 15th Street, N.W. 

Washington, DC 20005-1019 
Email: cardmand@staff.abanet.org 

Dear Ms. Askew and Ms. Cardman: 

I write as counsel to Judge G. Thomas Porteous, Jr., of the United States District 
Court for the Eastern District of Louisiana, who is the subject of an impeachment 
issued by the House of Representatives and now before the United States Senate. 
The purpose of this letter is to request the opportunity to review and make copies 
of certain materials in the possession of the American Bar Association, Standing 
Committee on the Federal Judiciary in order to prepare for the Senate trial. 


Bryan Cava UP 
ilSSFStrsetN.W. 
Washington, O.C. 20004 
TsI 1202} S08-600Q 
Fax 1202) S08-6200 
www.bryanc8va.com 


Bryan Cave Offices 

Atlanta 

Charlatte 

Chicago 

Dallas 

Hamburg 

Hong Kong 

Irvine 

Jefferson City 
Kansas City 
London 
Los Angeles 
Milan 
New York 
Paris 
Phoenix 
San Francisco 
Shenghai 
St. Louis 
Washington, DC 

Bryen Cave inferBatienal TVade 

A nuoi CONSUint/B SVfSIOUIIY 

Of N0N‘Uifmn mnssioms 


The Senate Impeachment Counsel have asked the defense to formally request this 
material before seeking the intervention of the Senate to guarantee this discovery. 
The information that we are seeking is highly material to the Articles of the 
Impeachment. 

The materials that we request include the following: 

a. All materials in the possession of the American Bar Association, 
including the American Bar Association’s Standing Committee on the 
Federal Judiciary, that refer or relate to Judge G. Thomas Porteous, Jr., 
including without limitation any information or evidence gathered, 
reports prepared (in either draft or final form), or opinions rendered 
concerning Judge Porteous’s fitness to serve on the federal bench. 


www.bry8ncavetr8de.com 

Bangkok 

Bailing 

Jakarta 

Kuala Lumpur 

Manila 

Shanghai 

Singapore 

Tokyo 

Bryan Cave Strategies 

,* GovimueNT seiAWNS aho 
ntinCAl AFFAIOS SUBSIDIA/ir 
www.bryancavestrategies.com 
Washington. DC 
St. Louis 
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June 30, 2010 
Page 2 

Bryan Cave UP 

The evidentiary hearings in the Senate are scheduled to begin in mid-September 2010 and all 
motions must be filed by July 21, 2010. As such, we would appreciate your prompt response to 
this request, whether through by mail, fax, or email. 


Sincerely yours. 



Daniel C. Schwartz 


cc: Alan I. Baron, Esq., House Impeachment Counsel 

Morgan Frankel, &q.. Senate Legal Counsel 
Derron Parks, Esq., Senate Impeachment Trial Committee 
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Exhibit 2 
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oefendjng tiberfy 
j J | ^ ^Pu rsuing }ustke 

AMERICAN BAR ASSOCIATION 

R. Thomas HoweH. Jr. 

Gengral Cour>««i 


July 12.2010 


O^ice of tiie General Counsel 

321 North Clark Sheet, 21* Floor 

Chicago. Illinois 60610 

(312) 988-5215 

(312) ^5217 -Fax 

e-mait: thoweli@starf.abanet.org 


VIA UNITED POSTAL SERV ICE AND E-MAIL TO dscl»wartz(a;bryancave.cQin 

Daniel C, Schwan? 

Bryan Cave LLP 
i 155 F. Street N.W, 

Washington. D.C. 20004 

Re: .itidee G. Thomas Porteous. Jr. 

Deal' Mr. Schwartz: 

Please consider tliis letter as the response of the American Bar As-sociation to your letter dated 
June 30, 2010 to Kim J. A.skew and Denise A. Cardman. requesting certain materials concerning 
your client, Judge C. Thomas Porleous, Jr., that are in the pcKwcssion of the American Bar 
Association, Standing Committee on lire Federal Judiciary (the “Standing Committee”). 

Tiie only document that the Standing Committee can provide is the letter dated August 30, 1994, 
w hich was prepared by ihcn-Chair, William E. Willis. This letter, a copy of which is attached, 
contained the Standing t bnimitlec's rating of “Qualified" and wa.s transmitted to Uie White 
House, the Dcpuritneni ol Justice, each member of the Senate Judiciary Committee, and the 
nominee. No other written materials were publicly released. Further, as the Senate Judiciary 
Committee did not request that the Standing Committee testify with respect to this nomination, no 
written testimony \va,s provided or oral .ttatements given on behalf of the Standing Committee. 

Tliroughout its existence, the Standing Committee has steadfastly maintained the strict 
confidciiliality of all information collected and materials prepared in connection with its review 
of a nominee’s profc.ssional qualifications for service on the federal bench. The assurance of 
confidentiality, which is given to each judge, lawyer and other individual who participates in this 
pecf'ieview process, is essential to the Standing Committee’s ability to obtain candid assessments 
and is the foundation for the impaitialiiy and integrity of the rating that results. 


Yours milv, 

R, Thomas Howell, Jr. 



Attachment 

cc; .Alim L Baron. Esquire, House Impeachment Counsel (via hand delivery) 

Morgan ITaitkel, Esquire, Senate Legal Counsel (via hand delivery) 

Derron I'arks. Esquire. Senate Irtipeachmem Trial Committee (via hand delivery) 
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August 30, 1994 


Cc^ittss cn th« iSfudiclary 
hTTt Bern, R» Biiten, Or«> ChMivTsan 

234 DirXsax) Offics Bldg, 

t^ashingl^, 0,C. 30S3O->627S 

ms msamms o. m»us boi^eous, ok. 
miua StstM Pistrlot court 
aiatsTB Distrlpt Qf loalaiaaA 

CNiar Ssnator BiOm? 

9^n}c you Affording this Comsiittos «n 

opportunity to sxprsss an opinion psrtalnlng to th« 
nwnstion of Konorsl>i« s, ftioaas Portoous^ tor 
sppointasnt as Judgs of ths pnitsd ststss District 
Court, Eostsm Sistrlot of toulsisns. 

our cosislttes is unanimously of ths opinion that 
^dgs Portsous is Qualified for this acHPointnsnt. 

A copy of this latter has been sent to 
Judge Portecus for his Intoraatlon. 

Sincerely, 

(IM ilM. 

Nilliaa Z, HLllia 
Chair 

ooi Honorable 0. Thomas porteous, Jr, 

All ABA Judiciary Connittee Heaters 
Hon. Slsanor Dean Acheson 
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CLAIRE Mi;CASKILL, MISSOURI, CHAIRMAN 
OSHIN G. HATCH, UTAH, VICE CHAIRMAN 
AMY KLOBUCHAK. MINNESOTA JIM DeMINT, SOUTH CAROLINA 

SHELDON WHITEHOUSE. RHODE ISIANO JOHN 8ARRASS0. WYOMING 
TOM UOALL, NEW MEXICO ROGER T WICKER. MISSISSIPPI 

JEANNE SHAHEEN. NEW HAMPSHIRE MIKE JOHANNS. NEBRASKA 
EDWARD E. KAUFMAN, DELAWARE JAMES E. RISCH, IDAHO 


lanitcd States Senate 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON, DC 20610-6326 


July 9, 2010 

The Honorable Patrick J. Leahy, Chairman 
The Honorable Jetf Sessions, Ranking Member 
U.S. Senate Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

As you know, the Senate is in the process of tulfilling our role under the Constitution to 
conduct a trial on the articles of impeachment against Judge G. Thomas Porteous, Jr. of the 
Eastern District of Louisiana. We, as the Chairman and Vice Chairman of the Senate 
Impeachment Trial Committee, request your assistance in obtaining files from the National 
Archives related to the nomination and confirmation of Judge Porteous. Specifically, the 
Committee is seeking any and all information or files that the Judiciary Committee may have 
received or compiled during the confiimation process for Judge Porteous in 1994. 

It is alleged that Judge Porteous made false statements in connection with his nomination 
and confirmation to the Federal bench. Judge Porteous believes that what was known to the 
Senate Judiciary Committee prior to his confirmation is material to his defense. As such, Judge 
Porteous has requested this Committee’s assistance in obtaining documents related to the FBI 
background investigation, the judicial rating process of the American Bar Association’s Standing 
Committee on the Federal Judiciary, questionnaires, transcripts of confidential interviews and 
any other relevant material. We believe that some of this information may be contained in the 
archived files of the Senate Judiciary Committee. 

The Senate Impeachment Trial Committee will provide whatever infomiation it is 
provided to counsel for Judge Porteous. We ask that the Senate Judiciary Committee authorize 
Susan Smelcer of the Congressional Research Service, acting on behalf of this Committee, to 
obtain all Senate Judiciary Committee archived material related to the nomination and 
confirmation of Judge Porteous. 

Thank you for your attention to this request. 

Sincerely, 


V 

(\ 

Claire McCaskili Orrin G.Hatch 

Chairman Vice Chainnan 
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PAT RICK J. LfiAHY, Vt:(iMONT, CHAIRMAN 


HrRB KOHL, WISCONSIN 
DIANNE PEINSTEIN, CALIFORNIA 
HUSSEl.I D. FEINGOLO, WISCONSIN 
CHARirS H. SCHUMEF. NEW YORK 
RICHAKD J. DURBIN, ILLINOIS 
BEN.JAMiN I, CARDIN, MARYLAND 
SHELDON WHlTEHOUSt, RHODE ISLAND 
AMY KIOBUCHAR, MINNESOTA 
COWARD E. KAUFMAN, DELAWARE 
ARLEN SPECTER, PENNSYLVANIA 
AL FRANKEN, MINNESOTA 


JEFF SeSSICBUS, ALABAMA 
ORRIN G- HATCH, UTAH 
CHARLES E, GHASSLfY. HDWA 
JON KYI, ARUONA 

LINDSCV O. GRAHMiH. SOUTH CAROUNA 
JOHN CORNYN. TEXAS 
T OM COBURN. OKLAHOMA 


Bnucr A, Cohen, Cfihf Counsel aorl Slalf Diream 
Bhian a. BENt.YKovvsKi, f>oi>uhlic.tn SiaH D'ivctor 


Bnited States Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-6275 


July 27, 2010 

The Honorable Claire McCaskill, Chairman 
The Honorable Orrin G. Hatch, Vice Chairman 
Senate Impeachment Trial Committee 
United States Senate 
Washington, D.C. 20510 

Dear Chairman McCaskill and Vice Chairman Hatch: 

We write in response to your July 9 letter requesting documents from the Senate Judiciary 
Committee’s archived files on the 1994 nomination of Judge G, Thomas Porteous to the U.S. 
District Court for the Eastern District of Louisiana, Your letter explains that the request is made 
based on Judge Porteous’ belief that the Committee has documents “material to his defense.” 

When the House Impeachment Task Force requested our files on the same matter, we provided 
them with the following items, which are also attached here on a DVD: a chart with dates of 
materials received on the nomination; the nomination; blue slips; the ABA rating letter; resume; 
Senate Questionnaire (public and Committee confidential section) including the financial disclosure 
and signed affidavit; opinions; news articles; and the Senate hearing transcript. 

Your letter references “the FBI background information, the judicial rating process of the American 
Bar Association’s Standing Committee on the Federal Judiciary, questionnaires, transcripts of 
confidential interviews and other relevant material.” As a matter of practice, the Committee does 
not retain the FBI background information. Instead, the FBI background information compiled and 
provided to the Committee by the U.S. Department of Justice at the time of the nomination was 
returned to the Executive branch. We have provided the ABA rating letter. The Committee does 
not have materials on “the judicial rating process” of the ABA Standing Committee. We have 
provided the Senate Questionnaire, including the Committee confidential section. The Committee 
does not possess “any transcripts of confidential interviews.” 

Although not requested by your letter, we also note the following additional documents: 

(1) a staff memorandum summarizing Judge Porteous’ responses on his Senate public questionnaire, 
which also includes a summary of the endorsements of Judge Porteous collected during staff due 
diligence calls; (2) handwritten staff notes from phone calls to 6 of 1 0 individuals listed by Judge 
Porteous on pages 22-23 of his Senate public questionnaire as individuals who “recently dealt with 
[him] on legal matters within the last five years;” and (3) three pages of typed staff notes 
summarizing the FBI background information. 
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The Honorable Claire McCaskill, Chairman 
The Honorable Orrin G. Hatch, Vice Chairman 
July 27, 2010 
Page 2 of 2 


First, the staff memorandum would ordinarily be considered “Committee Confidential” and it has 
that label at the top of the document. It does not indicate the name of the staffer who drafted it. It 
does not indicate whether the memo was circulated to any Committee staffers or Senators, It 
appears to summarize information derived from that provided by the then-nominee in his 
questionnaire and staff due diligence calls. It also contains a summary of articles reviewed as the 
result of a Lexis-Nexis search, many of which have been provided. We are enclosing a copy of this 
memorandum. 

Second, the handwritten staff notes from phone calls do not reveal the name of the staffer who made 
the calls. Whoever it was, that person is no longer an employee of the Committee and his or her 
identity is not readily apparent given the changeover among Committee staff during the last 1 6 
years. These pages do not contain anything negative about the then-nominee from the references 
he provided. As you will see, the notes do not reflect any comments about out-of-court behavior. 
Given their lack of relevance to your proceedings and the fact that we do not know whether the 
Committee promised confidentiality when making these calls, we are reluctant to release these 
notes. If you would like to review them for relevance, please let us know and we will arrange that. 

Finally, the staff notes summarizing the FBI background information are governed by a 
Memorandum of Understanding between the Committee and the Executive branch, which requires 
that “[n]otes and memoranda derived from the contents of the FBI background investigation reports 
. . . shall, in whatever form . . . be . . . secured in the same manner as FBI background investigation 
reports.” The author of the notes is not indicated and they contain no analysis. There is no 
indication that these notes were shared with Senators, which would have been highly unlikely. We 
understand that the House Impeachment Task Force obtained the FBI background information and 
have made them available to you. These staff notes appear to derive from someone’s review of the 
FBI background information and are entirely derivative of what was in that material. We have been 
in contact with the Executive branch and have been advised that there is no objection to our 
disclosing these notes to your committee. We are enclosing a copy of the notes. 

In the process of reviewing our archives at your request, we also discovered two letters from Judge 
Porteous to then-Chairman Biden supplementing his Senate questionnaire. Copies of these letters 
and their attachments arc also enclosed. 


Sincerely, 




^_.;::--<I^SESSIONS 
Ranking Member 
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CLAIHE M|-CASK(U„ MI.SSOURl, CHAIRMAN 
ORRIN G HATCH. UTAH, VICE CHAIRMAN 
AMY KLOliUCHAR. MINNESOTA 
SIIEEDON WHITEHOUSE, RHODE ISLAND 
rOM IIDALL NEW MEXICO 
JEANNE SHAHEEN, NEW HAMRSHIRE 
EDWARD E, KAUFMAN. DELAWARE 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON, DC 20510-6326 

July 30, 2010 

VIA E-MAIL AND HAND DELIVERY 

Jonathan Turley, Esq. 

George Washington University Law School 
2000 H Street, N.W. 

Washington, D.C. 20052 

Alan 1. Baron, Esq. 

Chief Special Impeachment Counsel 
U.S. House of Representatives 
Washington D.C. 20515 

Dear Counsel: 

I am writing to provide you with the entire Senate Judiciary Committee file with the 
exceptions noted in the July 27, 2010 letter from Chairman Patrick Leahy and Ranking Member 
Jeff Sessions. The production includes all of the materials provided by the Senate Judiciary 
Committee to the House Impeachment Task Force. In addition, the Senate Judiciary Committee 
provided the following additional documents to the Senate Impeachment Trial Committee: 

1. Judge Porteous letter supplementing his questionnaire dated 9-15-94, including 
attachments; 

2. Judge Porteous letter supplementing his questionnaire dated 9-29-94, including 
attachments; 

3. Judiciary Committee staff confidential memorandum; and 

4. Judiciary Committee staff confidential notes on the FBI background investigation file. 

Due to the size of the files, I am only attaching, via electronic mail, the four documents 
which were not previously produced to the House. A full electronic copy of all of the documents 
will be hand-delivered on Monday. If you have any questions, please feel fi'ee to contact me. 


JIM DeMINT, south CAHOttNA 
JOHN BJUtKASSO. WYOMINU 
ROGER f. WICKER. MISSISSIPPI 


Bnitcd States Senate 



erron R. Parks 
Staff Director 

Senate Impeachment Trial Committee 


Enclosures as stated 


I 
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Hnitcd States Senate 

SENATE JMPLACHMEN r 
TRIAL COMMITTEE 
WASHINGTON DC ?0510-S32C 


DISPOSITION OF JUDGE G. THOMAS PORTEOUS. JR.’S MOTIONS FOR 
ASSISTANCE IN SECURING DISCOVERY FROM THE METROPOLITAN CRIME 
COMMISSION AND THE AMERICAN BAR ASSOCIATION 

Judge G. Thomas Porteous, Jr. filed motions seeking the Committee’s assistance in 
securing discovery fi-om the American Bar Association (“ABA”) and the Metropolitan Crime 
Commission (“MCC”). The Committee understands from Judge Porteous’s counsel that the 
MCC has cooperated vrith Judge Porteous in resolving the document requests; therefore, that 
motion is denied as moot. Judge Porteous continues to request the Committee’s assistance in 
securing discovery from the ABA, which the Committee denies. 

REQUEST TO THE AMERICAN BAR ASSOCIATION 

Judge Porteous submitted a request to the ABA on June 30, 2010, seeking all materials in 
its possession “that refer or relate to Judge G. Thomas Porteous, Jr., including without limitation 
any information or evidence gathered, reports prepared (in either draft or final form), or opinions 
rendered concerning Judge Porteous’s fiuiess to serve on the federal bench.” On the same day. 
Judge Porteous moved for the Committee’s assistance in securing discovery of these materials 
from the ABA. On July 12, 2010, the ABA, through its counsel, responded to Judge Porteous’s 
request, disclosing one letter dated August 30, 1994, from the ABA Standing Committee on the 
Federal Judiciary to the Senate Committee on the Judiciary, rating Judge Porteous as Qualified 
for appointment to the federal bench. This letter was the only document publicly released by the 
ABA in connection with Judge Porteous’s nomination. In declining to provide other responsive 
documents from its files, the ABA response explained its policy of “strict confidentiality of all 
information collected and materials prepared in connection with its review of a nominee’s 
professional qualifications for service on the federal bench.” 

In his Motion, Judge Porteous insists that the ABA’s background investigation file on his 
nomination and “the question of what was known prior to [his] confirmation” is “highly 
material” to his defense because the Articles of Impeachment “allege a concealment of conllicts 
of interest in connection with his prior service as a state j udge in Louisiana." He also states that 
“the wimesses called by the House of Representatives during its impeachment proceedings 
specifically raised the distinction between issues known before Judge Porteous’s confirmation 
and issues concealed from the Senate and its investigators." 

The Committee finds that the ABA’s backgrotmd investigation file is not relevant to, or 
likely to lead to new evidence on, the Articles of Impeachment. First, Article IV alleges that 
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Judge Portcous “knowingly made false slalements about his past to both the United States Senate 
and to the Federal Bureau of Investigation.” The ABA’s file on Judge Porteous is not relevant to 
whether he knowingly made false statements during his nomination and confirmation process 
during his FBI background check and on his Senate Judiciary Committee’s Questionnaire for 
Judicial Nominees.” Second, the ABA response indicates that written materials regarding Judge 
Porteous’s nomination and confirmation were neither publicly released nor provided to the 
Senate Judiciary Cormnittee, except for the August 30 letter. Further, “no written testimony was 
provided or oral statements given on behalf of the (ABA] Standing Committee.” 

In the alternative, Judge Porteous seeks ABA material related to his nomination and 
confirmation from the Senate Judiciary Committee’s files. While not required, and on its own 
initiative, this Committee obtained the full Senate Judiciary Committee file on the nomination 
and confirmation of Judge Porteous and provided that material to both parties on July 30, 2010. 


CONCLUSION 

For these foregoing reasons, the Motion for Assistance in Securing Discovery from the 
MCC is denied as moot. The Motion for Assistance in Securing Discovery from the ABA is 
denied. 


Dated; August 4, 2010 


CLAIRE McCASKUX 
Chairman 



Vice Chairman 
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3n W^e Senate of tfje fHntteb ^tatesf 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR ASSISTANCE IN 
SECURING DISCOVERY FROM THE DEPARTMENT OF JUSTICE 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and respectfully requests the assistance of the Senate in securing discovery 
materials from the United States Department of Justice. In support, Judge Porteous states 
the following; 

1 . The Federal Bureau of Investigation (“FBI”), under the supervision of the 
Department of Justice, was responsible for investigating Judge Porteous after President 
Clinton nominated him to the federal bench in 1994. 

2. The FBI also investigated possible corruption at the Jefferson Parish 
Courthouse in Gretna, Louisiana through Operation Wrinkled Robe between 
approximately 1999 and 2002. As part of this investigation, the FBI investigated former 
state court judges, including Judge Porteous. 

3. In investigating whether impeachment of Judge Porteous was appropriate, 
the House of Representatives (the “House”) acquired certain files from the Department of 
Justice relating to both the investigation concerning Judge Porteous’s nomination and the 
Wrinkled Robe investigation. 


In re; 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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4. The articles of impeachment against Judge Porteous allege a concealment 
of conflicts of interest in connection with his prior service as a state judge in Louisiana. 
Moreover, the witnesses called by the House during its impeachment proceedings 
specifically raised the distinction between issues known before the confirmation and 
issues concealed from the Senate and its investigators. Thus, the question of what was 
known before Judge Porteous’s confirmation is highly material to any defense at his 
Senate impeachment trial. 

5. Many of the allegations raised in the articles of impeachment involve 
practices of Judges in the Jefferson Parish Courthouse in the 1980s and early 1990s. As 
such, the practices of Judges other than Judge Porteous are relevant to possible defenses, 
including but not limited to the view of what constituted de minimis gifts or services for 
Judges. 

6. The House has apparently refused to produce to Judge Porteous all 
documents made available to it from all sources, including the Department of Justice. 
The House’s Special Impeachment Counsel have also refused to produce a simple listing 
of withheld files - as they did previously in the Hastings impeachment. This is the 
subject of a separate motion, which is being filed concurrently with this motion. 

7. In the Hastings and Nixon impeachment trials, defense counsel for the 
accused requested the assistance of the United States Senate in acquiring discovery from 
third-party sources, .such as the Department of Justice. A procedure was developed to 
permit discovery of Justice Department materials. In those cases, the Chairman of the 
Senate Impeachment Trial Committee submitted a letter to the Department of Justice 
requesting that it produce the requested discovery. {See Letter from Senator Wyche 
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Fowler, dated July 18, 1989, attached as Exhibit 1.) The Justice Department complied 
with these requests and produced the documentation directly to the Senate. {See Letters 
from James Cole, dated August 1, 1989 and August 11, 1989, attached as Exhibit 2.) 
Senate personnel then reviewed the materials and designated for production to counsel 
for the accused those materials that were deemed relevant to any article of impeachment 
or asserted defense. 

8. Judge Porteous seeks the production of the following materials: 

a. All FBI 302 forms - both draft and completed versions - relating 
to the FBI’s investigation of Judge Porteous in connection with his 
nomination and confirmation to the federal bench in 1994. 

b. All material collected by the FBI and/or the Department of Justice 
during its investigation of Judge Porteous in connection to his 
nomination and confirmation to the federal bench in 1994. 

c. All material from the Wrinkled Robe investigation that references 
or relates to Judge Porteous. 

d. All material from the Wrinkled Robe investigation that references 
or relates to the setting, modifying, and/or splitting of bail bonds. 

e. All material from the Wrinkled Robe investigation that references 
or relates to Jacob Amato, Robert Creely, Louis Marcotte, and Lois 
Marcotte 

f. All material from the Wrinkled Robe investigation that references 
or relates to gifts, money, or other items of value received by 
judges, magistrates, or other judicial officers in the Jefferson 
Parish Courthouse. 

g. All Department of Justice “Prosecution Memorandums” that 
reference or relate to Judge Porteous. 

h. All Department of Justice “Requests for Authorizations to Indicf ’ 
individuals in connection to the Wrinkled Robe investigation. 

9. Because new counsel has only recently been added to this case and 
because the evidentiary hearing in this matter is fast approaching. Judge Porteous seeks 
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the immediate assistance of the Senate in procuring these materials. In prior cases, 
defense counsel initially corresponded with the Justice Department, received 
correspondence in return rebuffing their requests for materials, filed motions with the 
Senate for assistance, and then waited for the Justice Department to comply. For 
example, in the case of Judge Nixon, this process took over two months - an amount of 
time that current defense counsel simply do not have given the impending trial schedule 
in this matter. Thus, in an effort to avoid unnecessary delay. Judge Porteous seeks the 
immediate assistance of the Senate in resolving this issue. 

Alternatively, Judge Porteous suggests that, due to the truncated timeframe, that 
all of the requested material be produced directly to Judge Porteous and that Judge 
Porteous enter into an appropriate protective order regarding that material. The relevance 
of these categories of discovery is obvious. Judge Porteous will agree not to discuss or 
disclose such material absent use at the evidentiary hearing itself. Such a process would 
allow for an expedited review and avoid any delay of the trial. 

WHEREFORE, Judge Porteous respectfully requests that the Senate implement a 
procedure to ensure that relevant materials from the Justice Department be made 
available to Judge Porteous. 

Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 
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/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
PJ. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 27, 2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that on June 27, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@, sevfarth.com 
Mark Dubester - iTiark.dubester@.mail.house.gov 
Harold Damelin - Harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@.sev Faith .com 
Jessica Klein - iessica.klein@.mail. house.gov 


/s/ P.J. MeitI 
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Exhibit 1 
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459 


IMd States Menace 

WAtHINSTON.OeaWtO 


July 18, 1889 

John C. XMMy, B«q. 

Pcputy XssiatAnt Attoxnsy osncral 
Ccloia*! DiviBlon 
DvpBTtMnt of juatloo 
Waahlngton, D.C. 20S30 

OaoK MX. Manoyt 

Aa ChalxoMm of tha Sanata la^paaohawnt Trial Comdotaa on 
thaAxtiolaa of Zavaaohnant ayalnat Judga Mixon, I writa to 
xaguast tha Dapaxtmant'e aaalatanea In tha Connittaa'a affoxta 
to aaaora that Jodga Nixon raoalvaa a fair trial in tha Sanata. 

Tha CoBBitttaa haa dataralnad that it would aukka a uaaful 
oontribution to tha trial pxooaaa if tha Dapartnant wara willing - 
to paxiait tha Coaaiittaa, through ita ataff, to raviaw tha 
dooiwMitB (axoluding grand jury aiatariala govamad by Kola $(a)} 
in tha poaaaaaion of tha Oapartamt, inoluding thoaa poaaaasad by 
tha radaral Buraau of Invaatigation, that wara raguaatad by Judga 
Mixon in hia juna 1, 1989 lattar to tha Attoxnay Oanaral, uhieh 
mia tha aubjaot of your xaaponaa on juna 21, 1989. 

Tha raviaw would ba oonaiatant with that oonduotad in tha 
caaa of tha Raatinga ianaachaant aattar. That ia, tha fooua of 
tha raviaw would ba to datantina if thara in avidanoa that tha 
iavaatigatima wara conductad in a aannar intandad to aitlaad a 
court or trior of foot aa to Judga Nixon's guilt or Innoeanoa. 

In tha avant that it la dataminad that paxtioular doouaants 
ahould pxoparly ba aada part of tha ponding laqpaaahnant 
pxdcaadings, and accordingly aada availabla to tha partiaa for 
usa at trial, tha ooBaaittaa would hoar froa tha Dapartaant prior 
to disclosing any docuasnts that you baliava contain particularly 
aansitiva aattars, no that wa stay address any continuing CMicama 
titat you have. Mo doounants or portions of docunants would ba 
nado availabla to tha partias without tha consent of tha 

Tour expeditious response to this raguest would be swst 
helpful to the consittee in attempting to complete discovaxy by 
July Slot. 
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Exhibit 2 
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li.S. Department of Justice 


Washingiom. D.C. »SSO 


m 


Donald A. Purdy, Jr., Esq. 

Counsel to the Comalttea 
United States Senate Ispeachaent 
Trial CoBmlttee 
Rood Sh-9020 

Hart Senate Otfice Building. 

Hashington, D.C. 20510 ■ 

Dear Mr. Purdy: 

Re: united Staten District Judge Walter L. Mixon. 

Pursuant to the request of Senator wyche Fowler, Jr. , Chairman 
of the Senate impeachment Trial committee, the Department of 
Justice is providing the documents the Committee has requested 
concerniirg the investigation and prosecution of united states 
District Court Judge Halter L. Mixon, Jr. in some cases, where 
noted, redactions have bean made to the documents to delete 
attorney work product. The documents provided are as follows: 

1. Draft FBI Form, 302 Report of Interview of Stewart 
Sargent (4 pages). 

2. Transcript of proffer of Kylle Fairchild on November 1, 

1984 (9 pages) . 

3. Handwritten chronology (4 pages) . 

4. Memo, "Prosecution Menorandum of Carroll Ingram," dated 
December 7, 1984 (2 pages after redaction). 

5. Memo, "Recommendation to Prosecute Paul H. * Bud' Holmes," 
dated March 22, 1985 (9 pages after redaction). 

6. Polygraph Report on Paul Hardin Holmes, dated July 12, 

1985 (4 pages) . 

7. Handwritten notes (5 pages). 

8. Handwritten "Drew Chronology" (9 pages). 

9. Memo, "Request for Authorization to Indict Redltt 'Drew* 
Fairchild, "dated March 18, 1985 (2 pages). 


( 461 ) 
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462 


- 2 - 

10. Keao, "RecoBBendatlon to Prosecute Drew Fairchild," dated 
March 22, 198S (3 pages). 

11. "Chart" (2 pages). 

12. FBI Memo Froa SA Jerry Ripley to SAC Jackson, dated 
July 6, 19B1 (2 pages) . 

13. Heno, "Recoanendatlon to Prosecute United States District 
Judge Walter L. Mixon," dated July 9, 1985 (9 pages after 
redaction) . 

14. Heao, "Recoiaaendation to Prosecute united States District 

Judge Halter L. Mixon," dated July 22, 1985 (9 pages 

after redaction) . 

15. Memo, "Request for Authorization to Apply for Disclosure 
of Tax Returns — Walter L. Nixon," dated July 9, 1985 
(2 pages) . 

16. Memo, " United States v. Paul H. 'Bud* Holwea; Marshals 
Service Staffing," dated June 6, 1985 (4 pages). 

17. Handwritten notes, "Wallace Gunn TC 10/2/85" (1 page). 

18. Memo, "Mississippi Investigation," dated April 30, 1984 
(3 pages after redaction) . 

19. FBI Font 302, Report of Interview of Elna Manasco, dated 
November 6, 1984 (1 page), 

20. Handwritten notes, first page headed "Weldon Kennedy," 
dated March 5, 1984 (13 pages). 

21. FBI Form 302, Report of Interview of Thomas L. Dial, 
dated August 28, 1984 (2 puges) . 

22. FBI Form 302, Report of Interview of Captain James R. 
Kelly, dated January 24-25-26, 1984 (3 pages) . 

23. FBI Form 302, Report of Interview of Tom Dial, dated 
November 15, 1983 (2 pages) . 

24. FBI Form 302, Report of Interview of Robert Royals, dated 
January 9, 1986 (2 pages) . 

25. Handwritten note, headed "Ingram" (3 pages). 

26. FBI Form 302, Report of Interview of Billy Riley, dated 
November 28, 1984 (2 pages). 
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27. Handwritten note, headed "Bud and Fanning ..." 

(1 page). 

28. Iietter fro* Jack Morton, Deputy Regional Counsel, IRS, 
to Honorable Glenn L. Archer, Jr., Assistant Attorney 
General, Tax Division, dated December 16, 1985 (5 pages). 

29. Memo, "Status Report re: The Petit Bois Bribe 

investigation," dated Movember 19, 1985 (20 pages after 
redaction) . 

30. Handwritten notes, headed "McMullan Proffer" {lO pages). 

31. "Daily Report" for May 7, 1985 (2 pages). 

32. "Walter Louis Mixon, Jr., ET AL, Narcotics Case - 
Background" (18 pages). 

Should the Coiaaittee have any further queations concerning 
this matter, please feel free to contact me at 786-5059. 




Deputy Chief 

Public Integrity Section 


Criminal Division 


Enclosures 


£ 

I 

I 
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U^. Dcputneni of Justice 


IfVttA/nf/OA. D.C. 20530 

J 1 889 


Mr. Donald A. Purdy, Jr, 

Counsel 

senate Inpeachaent Trial CoBBittee 
902 Hart Senate Office Building 
Washington, D.C. 20510 


Dear Mr. Purdy: 

Re: United States District Judge Walter L. 

Pursuant to the suppleaental reguest of the senate Inpeachnent 
Trial CoBslttee, the Departaent of Justice Is providing the 
additional docuaents concerning the Investigation and prosecution 
of Judge Halter L. Hlxon, Jr. Those docuaents are as follows; 


1 . 


2 . 


3. 


4. 


5. 


6 . 


7. 


8 . 


9. 


10 . 


Transcrlp'*- of Grand Jury testlaony of Carroll Ingram on 
February . , 1985 (47 pages) . 

Handwritten notes headed *Baltar File" (1 page) . 

Handwritten notes headed "Ingraa Proffer Joel Blast 
Office 1/16/85" (4 pages). 

Handwritten notes headed "Ingraa File Proffer In D.C. 
1/29/85" (15 pages) . 

Handwritten notes headed "Ingraa Feb 12, 1985 Baton 
Rouge" (6 pages) . 

Handwritten notes headed "Ingraa" (8 pages) . 

Handwritten notes headed "Ingraa" (1 page). 

Handwritten notes headed "Ingraa Mlsc" (9 pages). 
Handwritten notes headed "Ingraa" (1 page) . 

Handwritten notes headed "Ingraa" (1 page). 


(466) 
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11. Handwritten notes headed "Bud Holmes File" (5 pages). 

12. Handwritten notes headed "Bud - Drews case" (1 page). 

13. Handwritten notes headed "Holmes — > Baltar" (1 page). 

14. Handwritten notes (1 page). 

15. Handwritten notes headed "Facts of Drews case" (1 page). 

16. Handwritten notes headed "Katie" (1 page). 

17. Handwritten notes headed "Katie" (1 page). 

18. H'lndwrltten notes headed "Drew State Pros File" 

(IS pages) . 

19. Letter from R.A. Fairchild, To vniom It Hay Concern, dated 
June 20, 1983 (1 page). 

20. Handwritten notes headed "Leave grantee blanlc" (1 page) . 

21. Letter from Dantln 6 Dantin to Frank D. Montague, Jr., 
dated June 5, 1985 (2 pages) . 

22. Typed and handwritten notes (2 pages). 

23. Handwritten notes headed "Hatison" (1 page). 

24. Typed and handwritten notes headed "Bud Holmes re: Bob 
stocKett" (1 page). 

25. FBI teletype from Jackson to Director, FBI, dated July 
1985 (7 pages). 

Of the documents listed above, the only one which has not been 
delivered to you is the FBI teletype, described in item 25 above. 
I am enclosing three copies of that document with this letter. 
Should the Committee have any guestions concerning this matter, 
please feel free to contact me at my office. 

Sincerely, 


'' James M. Cole 
. Deputy Chief 

Public Integrity Section 
Criminal Division 

Enclosures 


£ 


I 
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Daniel C. Schwartz 
Direct: 202-508-6025 
dschwartz@bryancave.com 


June 30, 2010 

VIA EMAIL, FACSIMILE, AND FIRST-CLASS MAIL 

Ms. M. Faith Burton 
Congressional Liaison Officer 
U.S. Department of Justice, 

Office of Legislative Affairs 
Main Justice Building, Room 1 145 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
Facsimile: 202-305-2643 
Email; faith.burton@usdoj.gov 

Dear Ms, Burton; 

I write as counsel to Judge G. Thomas Porteous, Jr., of the United States District 
Court for the Eastern District of Louisiana, who is the subject of an impeachment 
issued by the House of Representatives and now before the United States Senate. 
The purpose of this letter is to request the opportunity to review and make copies 
of certain materials in the Department of Justice's possession in order to prepare 
for the Senate trial. 

The Senate Impeachment Counsel have asked the defense to formally request this 
material before seeking the intervention of the Senate to guarantee this discovery. 
The information that we are seeking is highly material to the Articles of the 
Impeachment. 

The materials we request include the following: 

a. All FBI 302 forms - both draft and completed versions - relating to 
the FBI’s investigation of Judge Porteous in connection with his 
nomination and confirmation to the federal bench in 1 994. 

b. All material collected by the FBI and/or the Department of Justice 
during its investigation of Judge Porteous in connection to his 
nomination and confirmation to the federal bench in 1 994. 

c. All material from the Wrinkled Robe investigation that references 
or relates to Judge Porteous. 

d. All material from the Wrinkled Robe investigation that references 
or relates to the setting, modifying, and/or splitting of bail bonds. 


Bryan Cava IIP 
1I55FStfeet N.W. 
Washington, D.C. 2Q004 
Tei (202) 508-6D00 
Fax (202) 508-6200 
www.bry3ncavB.com 


Bryan Cave Offices 

Atlanta 

Charlotte 

Chicago 

Dallas 

Hamburg 

Hong Kong 

Irvine 

Jefferson City 
Kansas City 
London 
Los Angeles 
Milan 
New York 
Paris 
Phoenix 
Sen Francisco 
Shanghai 
St. Louts 
Washington. DC 

Bryan Cave taternalional Trade 

A mot coNiumnt! svasioiAHi 
ofNOH-iAwm moPissioms 

www.bryencavetrade.cocn 

Bangkok 

Beijing 

Jakarta 

Kuala Lumpur 

Manila 

Shanghai 

Singapore 

Toltyo 

Bryan Cave Strategies 

A aovenmsHT KiATms tuo 
fouvcAL Afuma auisiomi 
wvvw.bfY8ncavestrategies.com 
Washington, DC 
St, Louis 


S 

I 

I 
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June 30, 2010 
Page 2 

Bryan Cave LLP 

e. All material from the Wrinkled Robe investigation that references or relates to 
Jacob Amato, Robert Creely, Louis Marcotte, and Lois Marcotte 

f. All material from the Wrinkled Robe investigation that references or relates to gifts, 
money, or other items of value received by judges, magistrates, or other judicial 
officers in the Jefferson Parish Courthouse. 

g. All Department of Justice “Prosecution Memorandums” that reference or relate to 
Judge Porteous, 

h. All Department of Justice “Requests for Authorizations to Indict” individuals in 
cotmection to the Wrinkled Robe investigation. 

The evidentiary hearings in the Senate are schedule to begin in mid-September 2010 and all 
motions must be filed by July 21, 2010. As such, we would appreciate your prompt response to 
this request, whether through by mail, fax, or email. 



cc: Alan I. Baron, Esq., House Impeachment Counsel 

Morgan Frankel, Esq., Senate Counsel 
Derron Parks, Esq., Senate Impeachment Trial Committee 


s 

I 

I 

1 
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U.S. Department of Justice 

Office of Legislative Affairs 



Office of the Assistant Attorney General IVaskington. D.C. 20530 

July 19, 2010 

Daniel C. Schwartz, Esquire 
Bryan Cave LLP 
1 155 F Street, NW 
Washington, DC 20004 

Dear Mr. Schwartz: 

This responds to your letter, dated June 30, 2010, which requested materials Ikim the 
Department of Justice in connection with your representation of Judge G. Thomas Porteous, Jr. 
in the impeachment proceedings pending in the United States Senate. 

Historically, the Department has not provided materials to officials facing impeachment, 
since the Department is not a party to those congressional proceedings. It is the responsibility of 
the Congress to provide any relevant materials to such officials. As a courtesy, we are 
responding to your requests by describing the extensive production that the Department has 
previously made to the Committee on the Judiciary in the U.S. House of Representatives (House 
Committee), either directly or through our document production to the U.S. Court of Appeals for 
the Fifth Circuit in connection with our referral of a judicial misconduct complaint concerning 
Judge Porteous, which the Fifth Circuit provided to the House Committee. To the best of our 
knowledge, the House Committee has received all documents in our [tossession that are relevant 
to the articles of impeachment, and we understand that the Committee has made those documents 
available to counsel for Judge Porteous. 

As we have advised your colleague, we provided records regarding Judge Porteous, 
totaling 804 pages, to the House Committee in 2009 in connection with the impeachment 
proceedings in that body. Enclosed are copies of our correspondence regarding these 
disclosures. Also enclosed is the referral letter we sent to the Fifth Circuit on May 1 8, 2007. 

The letter sets forth the Department’s reasons for not seeking criminal charges against Judge 
Porteous and contains an extensive discussion of the evidence the Department gathered 
concerning Judge Porteous’s misconduct. The Department also provided approximately 12,378 
pages of documents relating to its referral to the Fifth Circuit, which we understand were 
subsequently made available to counsel for Judge Porteous. Additionally, we understand that the 
House Conunittee has made available copies of all the documents obtained by staff as a result of 
meetings with Federal Bureau of Investigation representatives in New Orleans in October and 
November of 2009, and January of 2010. We believe that the FBI provided all of the documents 
that the House Committee requested as relevant to Judge Porteous. 
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As stated above, we believe that all of the relevant factual information relating to Judge 
Porteous has already been made available to his attorneys by the House Committee. Taken as a 
whole, these materials include FBI 302s and other material collected by the FBI in connection 
with the investigation of Judge Porteous prior to his 1 994 confirmation to the federal bench and 
materials about Judge Porteous from the Wrinkled Robe investigation. Some of the Wrinkled 
Robe records pertain to his conduct relating to bail bonds, other judicial officers, and other 
individuals named in your letter. 

The Department’s production to the Fifth Circuit and the House Committee did not 
include our internal memoranda relating to the prosecution decisions concerning Judge Porteous 
and the Wrinkled Robe investigation. Based on the Department’s longstanding policy of 
protecting the confidentiality and independence of prosecutorial deliberations, we are not 
prepared to make those deliberative materials available for the impeachment proceeding. 

We also note that our obligations under the Privacy Act, 5 U.S.C. § 552a, would complicate any 
effort by the Department to disclose to you records relating to third parties, although it appears 
that you have already received them from the House Committee, which is not covered by that 
Act. 


We appreciate the importance of fairness in Judge Porteous’s impeachment proceedings 
and want to assure you that we are unaware of any information in our records about Judge 
Porteous that is relevant or material to the articles of impeachment that is not contained in the 
records provided to the House Committee, and by the Committee to counsel for Judge Porteous. 
Under these circumstances, we are convinced that repeating our searches in response to your 
request would constitute only time-consuming efforts that would serve no useful purpose. 

We hope that this information is helpful. 


Sincerely, 

df\ u-A 

Ronald Weich 
Assistant .Attorney General 


Enclosures 

cc: Alan I. Baron, Esq., House Impeachment Counsel 

Morgan Frankel, Esq., Senate Counsel 
Derron Parks, Esq., Senate Impeachment Trial Committee 


2 
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U.S. Oepartment of Justice 
Office of Legislative Affairs 



The Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

This responds to the Committee’s letter, dated March 3 1 , 2009, which requested documents 
and other information relating to the Department’s referral to the United States Court of Appeals 
for the Fifth Circuit pertaining to Judge G. Thomas Porteous, Jr. 

Enclosed arc 223 pages of records pertaining to the Senate confirmation of Judge Porteous, 
including his questionnaires and other material he supplied to the FBI. Social Security numbers 
have been redacted from these documents in order to protect individual privacy interests. 
Nonetheless, these records implicate substantial individual privacy interests and, accordingly, we 
request that you consult with the Department prior to disclosing their contents outside of the 
Committee. 

The FBI is working to process additional documents responsive to your request and we will 
supplement this response as soon as they become available. Please do not hesitate to contact us if 
you would like additional assistance with this or any other matter. 

Sincerely, 

Ronald Welch 
Assistant Attorney General 

Enclosures 

cc: The Honorable Lamar S. Smith 

Ranking Minority Member 


£ 

I 

1 
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l!.S. Oeparlment of Justice 

Office of Legislative Affairs 


OlTiCC of the Assislaiil Attorney Genera! 


tt'ashmgion. O C 20530 


June 25, 2009 


The Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 205 1 5 

Dear Mr. Chairman; 

This supplements our prior response to the Committee’s letter, dated March 3 1 , 2009, 
which requested documents and other information relating to the Department’s referral to the 
United States Court of Appeals for the Fifth Circuit pertaining to Judge G, fhomas Porteous, Jr. 

Enclosed are 309 pages of records pertaining to the Senate confirmation of Judge Porteous, 
including his background questionnaire (SF 86), FBI 302 reports of interviews in connection with 
the background investigation, and other related documents. These records along with the 
documents we produced to the Committee on June 18, 2009, complete our respon.se to your March 
3 1 , 2009, request for documents relating to the background investigation of Judge Porteous. 

The enclosed documents bear limited redactions of personal information, such as social 
security numbers, date of births, cell phone numbers, non-public numbers, and other limited 
information implicating individual privacy interests. We also have redacted the names and 
personal information related to law enforcement personnel, and text that would idenlily sources 
who requested confidentiality during the course of the background investigation. Nonetheless, 
these records implicate substantial individual privacy interests and, accordingly, we request that 
you consult with the Department prior to disclosing their contents outside of the Committee. 

We hope that this information is helpful. Please do not hesitate to contact us if you would 
like additional assistance with this or any other matter. 

Sincerely, 

0iUj\ 

Ronald Weich 
.Assistant Attorney General 

Enclosures 

cc: The Honorable Lamar S. Smith 
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U.S. Department of Justice 
Office of Legislative Affairs 



Office of the Assisiaiil Atlomey General ii'ashington. l).C. 30530 

July 9, 2009 


The Honorable John Conyers, Jr. 

Chatmian 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515. 

Dear Mr. Chairman: 

This supplements our prior response to the Committee’s letter, dated March 3 1, 2009, 
which requested documents and other information relating to the Department’s refeiral to the 
United States Court of Appeals for the Fifth Circuit pertaining to Judge G. Thomas Porteous, Jr. 

Enclosed are 52 pages of documents from the Metropolitan Crime Commission of New 
Orleans (MGC) investigation file of Judge Porteous that were in the possession of the Department 
of Justice. We have consulted with the MCC on the release of the enclosed documents, and been 
advised that the MCC does not object to our provision of these documents to the Committee for its 
impeachment investigation of Judge Porteous. 

We hope that this infomiation is helpful. Please do not hesitate to contact us if you would 
like additional assistance with this or any other matter. 


Sincerely, 



Ronald Welch 
Assistant Attorney General 

Enclosures 

cc: The Honorable Lamar S. Smith 

Ranking Minority Member 
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I.I.S. Deparlmcnl of .liislicc 

OtTifc of lx*gislati\ c Affairs 


OfOcc of the Assjsiam Auonicy (icncral 


IVctshingiou. !)(' 20.\m 


July 20, 2009 


The Honorable Adam B. Schi ff 
Chairman 

The Honorable Bob Goodlaltc 
Ranking Minority Member 
Impeachment Task Force 
Committee on the Judiciary 
U.S. House of Representatives 
Washington. DC 20515 

Dear Mr. Chainnan and Congressman Goodlalte: 

This responds to your letter, dated June 12, 2009, which requested documents and other 
information relating to the Department’s referral to the United States Court of Appeals for the Fifth 
Circuit pertaining to Judge G, Thomas Porteous, Jr. This also supplenrents our prior responses of 
June 1 8 and 25, 2009, and July 9, 2009, to the Committee on this matter. 

Enclosed arc 163 pages of documents responsive to Items I and 10 of your letter. The 
enclosed documents bear limited redactions of personal infonnation, such as social security 
numbers, date of births, cell phone numbers, non-public numbers, and other limited infonnation 
implicating individual privacy interests. Similarly, we have also redacted the names and personal 
information related to law enforcement persoimel, and the names of sources who requested during 
the course of the investigation of Judge Porteous that their identities not be reveled. Nonetheless, 
these records implicate substantial individual privacy interests and, accordingly, we request that 
you consult with the Department prior to disclosing their contents outside of the Committee. 

In addition, below are our responses to the Committee’s twelve requests for documents and 
information set forth in your letter: 

1 . Unclosed are the FBI 302s for Jeff Duhon, and Aubrey Wallace from the 
Dcpartmcnt’s.invc3tigation of Judge Porteous. Judge George Giacobbe was not interviewed during 
tbc investigation of Judge Porteous. Also enclosed are additional FBI 302s which Committee staff 
requested on July 1 3, 2009. However, as explained to Committee staff on July 1 7, 2009, we are 
unable to identify of the interviewees of these particular FBI 302s because they have requested that 
their identities not be revealed. 
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The Honorable Adam B. Schiff 
Tlie Honorable Bob Goodlatle 
Page Two 

2. On July 9, 2009, we provided the Committee with a copy of the Metropolitan Crime 
C.'oramission (MCC) investigative file of Judge Porteous. 

3. The Department has no such records concerning or verification of instances w'here 
Judge Porteous set bonds for Ixtuis Marcotte while he was a federal judge. 

4. Any responsive records in the Department’s possession regarding this particular 
request are covered by Federal Rule of Criminal Procedure 6(e) and, therefore, cannot be released 
without a court order authorizing their disclosure. As you know, on July 8, 2009, the General 
Counsel for the U.S. House of Representatives filed a motion, pursuant to Rule 6(e), with the 
United State District Court for the Eastern District of Louisiana, seeking disclosure of grand jury 
materials in the Porteous investigation. The district court’s ruling on the Committee’s motion will 
determine which, if any, of the specific documents made in this request can be disclosed by the 
Department. We note that both Jacob Amato, Jr. and Robert Creely are represented by Ralph 
Capitelli, Esq., an attorney in New Orleans, Louisiana. Mr. Capitelli may be in a position to assist 
the Conunittec in its effort to obtain the requested information. Mr. Capitelli may be reached at 
(504) 582-2425. 

5. Jan Rotolo w'as the bookkeeper for the law finn of Creely & Amato. Ms. Rotolo 
was not interviewed by the FBI in relation to the Department’s investigation of Judge Porteous. 
Other relevant administrative personnel for the law firm of Creely & Amato are Diane Lamulc, 
Robert Creely's secretary, who was interviewed twice by the FBI during its investigation of Judge 
Porteous. and Deborah Mull, Jacob Amato’s secretary, who was not interviewed by the FBI. 

6. For the identical reasons set forth in our reply to Item 4, any responsive records in 
the Department's possession regarding this specific request are covered by Federal Rule of 
Criminal Procedure 6(e) and, therefore, cannot be release by the Department without a court order 
authorizing their disclosure. Again, we invite the Committee to contact Mr. Capitelli, who may be 
able to assist the Committee in its effort to obtain the requested information. 

7. The status of the source or sources to which the Complaint of Judicial Misconduct^ 
refers remains confidential. However, we can confimt no such source has any personal knowledge 
concerning the allegations about Judge Porteous’s receipt of payments from attorneys. 

8. The Department has no suqh records relating to an “cxtcni.ship” for Judge 
Porteous’s son. 

9. Special Agent Dave Williams of the Office of Inspector General for the Department 
of the Interior (OIG DI) conducted the investigation into the hunting trips sponsored by Rowan 
Drilling Company and Diamond Offshore. He may be reached at (505) 828-3500. 
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1 0. VVe are providing Ihe FBI investigative file relating to the expungement allegations 
of Aubrey Wallace’s and Jeffrey Dulion’s stale criminal convictions by Judge Porteous. Other than 
attorney work product, these documents are the only records of the Department of Justice 
responsive to your request. 

11. On June 23, 2009, Assistant United Stales Attorney Brian, during a conference call 
informed Committee staff that any such records are in the possession of the OIG DI, and that the 
Committee should contact Special Agent Dave Williams of Ihe OIG DI to obtain a copy of the 
requested documents; 

1 2. The Department has been infonned that Ihcn-Judge, now Chief Judge Richard T. 
Haik of the Western District of Louisiana, also went on one of the sponsored hunting trips. The 
Department is unaware of the identity of Ihe Rowan Drilling litigation counsel who went on any 
such trip. 

We hope that this infonnation is helpful. Please do not hesitate to contact us if you would 
like additional assi.stance with this or any other matter. 

Sincerely, 

Ronald Welch 

Assistant Attorney General 


Hnclosurcs 
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li.S. Dcpnrhiient ol .liislUc 
Ofilce of Legis!ati\'e Affairs 


w^y'j 


OilWe t>f ihc As>,is[;uU AHomey (Jenera! 


ft'iuhingion, P.C 'OyU) 
October 23, 2009 


Tlie Honorable Jolin Conyers, Jr. 

Chairman 

Cominitlec on (he Judiciary 
U.S. House of Representatir'es 
Washinglon, DC 20515 

Dear Mr. Chairman: 

This supplements our prior rcsiranses to llie Committee's letter, dated March .3 1 , 2009, 
U'hich reiiuesled documeiit.s and other information relating to (he Department’s referral to the 
United States Court of Appeals for the fifth Circuit pertaining to Judge ( J. Thomas Porteous, Jr. 

linclosed are 22 pages of records pertaining to an investigation of Judge Porteous' 
compliance with a bankruptcy oi der, including ITJI 302 reports of individuals interviewed in 
connection with tlnit investigation. The.se documents Ix-ar limited redactions of personal 
information, sucli as social security numbers, date trf births, cell phone numbers, non-public 
numbers, and other limited information implicating individual privacy interests. Similarly, we 
ha\ e also redacted the names and peisonal information related to law enforcement personnel, and 
(he names of .sources who requested that their iilenlities not be reveled. Nonetheless, these records 
implicate substantial individual privacy interests and, accordingly, wc request that you consult 
with the Department prior to disclosing their contents outside of the ( ominittec. 

Please do not hesitate to coiuael us if you would like additional assistance with this oi any 
other matter. 

Sinceiviy, 

Ronald Weieh 
.Assistant Attorney General 

laiclosurcs 

cc: 'flic Honorable Lamar S. Smith 

Ranking Minority Member 


ie 
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LLS. DepartnieuI ofjiistke 

Office of Legislalivc Affairs 


OtYice of ilio Asiiisi.ant AUon^ey Cjciicral IVaskiaglon: ftC 203.W 

November 13, 2009 

The Honorable John Conyers, Jr- 
Chainnan 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairinan: 

This supplements our prior rc.spouses to the Committee's letter, dated March 3!, 2009, 
which requested documents and other information relating to the Dcpartirtcnt's referral to the 
United States Court of Appeals for the Fifth Circuit pertaimng to .ludge G. Thomas Portcous, .ir. 

Enclosed are 32 pages of records from the "Wrinkled Robe" investigation conducted by the 
I'Bl and the United States Attorney's Office for the Eastern District of Louisiana pertaining to 
Judge Porteous. The enclosed maierials are from an affidavit executed on August 27, 2001 . in the 
VV tinkled Robe investigation supporting an application for an order authorizing Title III electronic 
surveillance of various telephone lines. While these documents were under seat, the Court 
modified the sealing order to permit this disclosure to you and the Committee’s further use of the 
records. 

The affidavit has been redacted to delete material that is not pertinent to Judge Porteous, 
who is referred to as "Judge #2." In addition, we have also redacted from the affidavit the names 
and personal information related to law enforcement personnel, and the names of sources who 
requested tliat their identities not lie revealed. Nonethelcs.s, these records implicate substantial 
individual privacy interests and. accordingly, wc request that you treat them with appropriate 
sensitivity. 

Please do not hesitate to contact us if you would like additional assistance with this or any 
other matter. 


Sincerely, 



-Assistant Attorney General 

Enclo-Sures ' ” 

cc: The Honorable Lamar S. Smith 

Ranking Minority Member 
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U.S. Department of Justice 
Criminal Division 


^Vashingion. D C 205^0 


May 18, 2007 


The Honorable Bditii H. Jones 
Chief Judge 

United States Court of Appeals for the Fifth Circuit 
515 Rusk Avenue, Room 12505 
Houston, Texas 77002-2655 

Re: Complaint of Judicial Misconduct Concerning the Honorable 

G. Thomas Portcous, Jr. 


Your Honor: 

The United States Department of Justice respectfully submits this complaint referring 
iillegalion.s of judicial misconduct concerning the Honorable O. Thomas Porteous, Jr,, United 
States District Judge for the Eastern District of Louisiana, pureuant to 28 U.S.C. §§ 351-64 and 
the Rules Governing Complaints of Judicial Misconduct or Disability (amended July 1 5, 2003).' 

For the past several years, the Federal Bureau of hivestigation (“FBI”) and a grand jury 
empanelled in the F-astem District of Ixiuisiana investigated whether Judge Porteous and other 
individuals bribed or conspired to bribe a public official in violation of 18 U.S.C. §§ 201 and 
37 1 , committed or conspired to commit honest services mail- or wire-fraud in violation of 1 8 
U.S.C. §§ 371, 1341, 1343. and 1346, submitted false statements to federal agencies and banks in 
violation oflSU.S.C. §§ 1001 and 1014, and filed false declarations, concealed assets, and acted 
in criminal contempt of court during his personal bankruptcy action in violation of 1 8 U.S.C. 

§§ 152 and 401. 

Tlie Department has detennined that it will not seek criminal charges against Judge 
Porteous. Although the invesiigafion developed evidence that might warrant charging Judge 
Porteous with violations of criminal law relating to judicial corruption, many of those incidents 
took place in the 1990s and would be precluded by the relevant statutes of limitations. In 
reaching its decision not lo bring other available charges that are not time barred, the Department 
weighed the government’s heavy burden of proof in a criminal trial, and the obligation to carr\f 
that burden to a unanimous j ury; concerns about the materiality of some of Judge Porteous’s 
provabty false statements; the special diffir,nltie.s of proving mens rea and intent to deceive 
beyond a reasonable doubt in a case of this nature; and the need to provide consistency in 
charging decisions concerning bankruptcy and criminal contempt matters. The Department also 


‘ This complaint contains information obtained by the grand jury. The district court has 
ainhorized disclosure ofmaiters occurring before the grand jury pursuant to Fed. R. Crim. P. 
6(c)(3)(E)(r) solely for use in this complaint and any resulting judicial proceedings. 
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gave careful consideralion - as it must - to the availability of alternative remedies for Judge 
Porteous’s history' of misconduct while on the bench, including impeachment and judicial 
sanctions administered pursuant to 28 U.S.C. §§ 351-64. 

Despite the Department’s decision not to charge Judge Porteous with violations of federal 
criminal law, the investigation has uncovered evidence of pervasive misconduct committed by 
Judge Porteous. The Department also is aware that Judge Porteous and his medical examiners 
have concluded that he is mentally and psychologically unfit to serve as a federal judge, and that 
his incoinpetency is pennanent. Collectively, the evidence indicates that Judge Porteous may 
have violated federal and state criminal laws, controlling canons of judicial conduct, rules of 
professional responsibility, and conducted himself in a manner antithetical to the constitutional 
standard of good behavior required of all federal judges. Further, it has come to the 
Department’s attention that Judge Porteous is scheduled to return to the federal bench in June 
2007, at which time he may seek to preside over matters involving tlie Departnient. The 
Department accordingly refers this evidence to Your Honor for possible disciplinary proceedings 
and, if warranted, certification of the allegations to Congress for impeachment. 

BACKGROUND 

On October 1 1. 1994, G. Thomas Porteous, Jr., was confinned by the United Stales 
Senate as a United States District Court Judge for the Hasten) District of l-ouisiana, Before his 
elevation to the federal bench, he served as a judge on the 24th Judicial District Court of the 
State of Louisiana (“24th JDC”) for ten years, from 1984 to 1 994. 

The New Orleans Division of the FBI conducted an investigation into allegations of 
judicial corruption in the 24th JDC. That investigation resulted in the convictions of fourteen 
defendants, including several 24th JDC judges, the owners of a bail bonding business, and other 
state court litigants and officials. During the investigation, the FBI was infonned that Judge 
Porteous had in the past accepted, and as a federal Judge continued to accept things of value, 
including payments and trips, from local attorneys, allegedly in exchange for favorable rulings. 
The FBI also was informed that Judge Porteous maintained an improper relationship with Louis 
and Lori Marcotte, the owners of a bail bonding business, who allegedly provided Judge Porteous 
as well as other state judges and employees various things of value in exchange for access and 
assistance on bond-related matters. 

In March 2001, Judge Porteous and his wife, Carmella Porteous, filed for bankruptcy 
under Chapter 1 3. Gabriel and Carmella Porteous signed and filed a declaration that their 
bankruptcy schedules and statement of financial affairs were true to the best of their biowledge, 
infomration, and belief. Subsequently, the bankruptcy court confirmed a repayment plan based 
on the information the Porteouses .submitted In the ennrt,. The bankruptcy judge issued an order 
providing for repayment to the creditors over a 36-month period and prohibiting the Porteouses 
from accruing further debt during the bankruptcy. The repayment plan was satisfied and the 
bankruptcy discharged in July 2004. 
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Judge Porteous and his wife Carmeila Porteous filed for bankruptcy on Mai'ch 28, 2001, 
The Porteouses’ financial records show that they sought protection in bankruptcy in large part 
because of their substantial gambling activities. For example, between June 1995 and July 2000, 
while Judge Porteous served on the federal bench, over $66,000 in gaming charges appear on 
Judge Porteous’s credit card statements. Along with those credit card charges, between January' 

1 996 and May 2000 Judge Porteous wrote checks or made cash withdrawals at casinos for an 
additional $27,739, 

Judge William Grecndyke, silting by designation on the Bankruptcy Court for the Easleni 
District of Louisiana, issued an Order confirming the bankruptcy repayment plan on June 28, 
2001 . Among other things, Judge Grecndyke ordered that “[tjhe debtor(s) shall not incur ' 
additional debt during the term of this Plan except upon written approval of the TrusleeC Failure 
to obtain such approval may cause the claim for such debt to be unallowable and 
non-dischargeable,” 

Judge Porteous violated this order on multiple occasions. Among other debts, he 
obtained gambling markers and loans from casinos during the pendency of the bankruptcy 
proceeding.^ Judge Porteous obtained the following short-term debts from ctisinos in the 
aggregate amount of $31,900 in violation of the court’s order; 

• on August 20 and 21, 2001, Porteous borrowed $8,000 from Treasure Chest 
Casino in Kenner, Louisiana; 

• on September 28, 2001, Porteous borrowed $2,000 from Harrah’s Casino in New 
Orleans, Louisiana; 

• on October 13, 2001, Porteous borrowed $1,000 from Treasure Chest Casino in 
Kenner, Louisiana; 

• on October 17 and 18, 2001, Porteous borrowed $5,900 from Trea.sure Chest 
Casino in Kenner, Louisiana; 

• on October 31, 2001, Porteous borrowed $3,000 from Beau Rivago Casino in 
Biloxi, Mississippi; 

• on November 27, 2001, Porteous borrowed $2,000 from Treasure Chest Casino in 
Kenner, l,ouisiana; 


‘ A “marker” is a form of credit extended by a casino that enables a customer to borrow 
money while authorizing the casino to draw any unpaid balance after a fixed period oftime from 
the customer’s bank account. Typically, markers are depo.sited after a few days, but Judge 
Poneous obtained an agreement from at least one casino that be would be afforded thirty days lo 
repay his markers before the casino would deposit them. 
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• on December 1 1 , 2001 , Poneous borrowed $2,000 from Treasure Chest Casino in 
Kenner, Louisiana; 

• on December 20’, 2001, Portcous borrowed $1,000 from Harrah’s Casino in New 
Orleans, Louisiana; 

• onFebruary 12, 2002, Porteousboirow'ed $1,000 from Grand Casino in Gullport, 
Mississippi; 

• on April 1 , 2002, Poi leous borrowed $2,500 from Treasure Chest Casino in 
Kenner, Louisiana; 

• on May 26, 2002, Porteous borrowed $1,000 from Grand Casino, Gulfport, 
Mississippi; and 

• on July 4 and 5, 2002, Porteous borrowed $2,500 from Grand Casino, Gulfport, 
Mississippi. 

In addition, the evidence shows that Judge Porteous violated the order prohibiting new 
debt on several other occasions. On July 4, 2002, Judge Porteous applied successfully to increase 
his credit limit at Grand Casino Gulfport from $2,000 to $2,500. Judge Porteous and his wife 
accrued new debt on a credit card in violation of the order, including $734.31 in new charges 
between May 16 and June 18, 2001; $277.74 in new charges between June 15 and July 18, 2001 ; 
and $321.32 between July 16and August 17,2001.^ Further, Judge Porteous and his wife 
obtained new, low-limited credit cards during the course of the bankruptcy without obtaining 
trustee approval, also in violation of the order. On several occasions. Judge Porteous signed the 
checks paying off the debts on credit cards that were obtained in his wife’s name. 

The evidence indicates that Judge Porteous intended to violate the order of the bankruptcy 
court. First, Judge Portcous is a federal judge who issues similar orders, and unquestionably 
expects that they will be obeyed. Claude C. Lightfoot, his bankruptcy attorney, testified that both 
he and the bankruptcy Judge told Judge Porteous that he could not obtain new debt, that the 
requirement was well known to Judge Porteous, and that it was very clear to Judge Porteous that 
he would need approval to obtain new debt.' During a May 9, 2001 creditors meeting. Judge 
Porteous was further admonished by the trustee that he could not obtain new debt. The trustee 
also provided Judge Porteous with a written statement that reiterated the restriction on obtaining 
debt during bankruptcy, including credit card debt. Finally, Judge Porteous’s actions in the 
bankinplcy show that ho knew about the order’s prohibition, and violated it svillfuHy: not only 


’ The Porteouses retained this credit card during the bankruptcy by failing to report on the 
bankruptcy application that they had paid off the debt on that card immediately before filing, as 
set forth below. 

' The district court overseeing this grand jury investigation ruled that the attorney-client 
and work product privileges did not bar Lightfoot from testifying or producing records about his 
representation of Judge Portcous, both because the privilege did not apply to much of the 
requested information and also because the government satisfied its burden of showing that the 
crime-fraud exception defeated (he claim of privilege. 
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did several of the violations occur soon after the confirmation order was issued, but he complied 
with the no-debt provision of the order in other instances that he knew were iikely to come to the 
attention of the trustee. Specifically, the Porteouses requested permission from the bankruptcy 
trustee to refinance their home, which the trustee granted on December 20, 2002, and to obtain 
two new car leases, which the trustee granted on January 2. 2003. That Judge Poneous knew' to 
requeift pennission for other debts during the pendency of the bankruptcy makes clear that his 
failure to request permission for gambling and credit card debts was intentional and willful. 

11. Evidence that Judge Porteous Filed False Pleadings and Concealed Assets in Bankruptcy 

Judge Porteous included numerous false statements in bankruptcy pleadings signed under 
penally of perjury and submitted to the court -- statements that closed avenues of inquiry and 
undermined the administration of the bankruptcy by, among other things, concealing assets and 
income that potentially could have been made available to creditors, but were not. 

A. False Initial Petition 

The evidence indicates that Judge Porteous intentionally filed his initial bankniptcy 
petition using a false name to protect himself from public embarrassment.' The docket and 
various documents from the bankruptcy of Gabriel Thomas Porteous, Jr., and Carmella Porteous, 
case number 01-12363 in the Eastern District of Louisians, indicate that a petition was filed on 
March 28, 2001, listing the debtors as "G.T. Ortous” and “C.A. Ortous" and their “street address” 
as “P.O. Box 1723, Ilarv'ey, LA 70059-1723.” The social security numbers listed conespond to 
Gabriel 'niomas Porteous, Jr., and Carmella Porteous. The petition was signed by Gabriel and 
Camiella Porteous in two places, once each directly over the printed name “Ortous.” Those 
signatures were made under penalty of perjury. 

Bankruptcy records also indicate that an amended petition was filed in the same case 
number on April 9, 2001, providing the debtors’ names “Gabriel T. Porteous, Jr.,” and “Carmella 
A. Porteous” and the street address “4801 Neyrey Dr., Metairie, LA 70002.” United States 
Postal Service records include a PS Form 1093 Post Office Box assignment for P.O. Box 1723 in 
Harvey, Louisiana, which indicates that Gabriel T. Porteous, Jr., rented that box on March 20, 
2001, jusl days before filing for bairkniptcy. 

The Porteouses’ bankruptcy attorney testified that he and Judge Porteous specifically 
devised this scheme to sign under penalty of perjury an initial petition using a fabricated name 
and newly-acquired post office box address. The attorney testified that their purpose in falsifying 
the initial filing was to avoid publicity and humiliation by preventing Portcous’s name from 
being listed in the local newspaper among other bankruptcies filed that week. 

B, Concealed Assets and Income 

The investigation also obtained evidence that Judge Porteous concealed assets and 
income during his bankniptcy proceeding. The Chapter 13 Schedules and Plan were signed by 
Gabriel and Carmella Porteous and Claude Lightfoot and were filed on April 9, 2001 . The 
Porteou.ses signed a declaration filed with the Schedules indicating that, under penalty of peijury', 
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!lie Schedules were true to the best of their knowledge, infonnation, and belief. Judge Porteous 
also Slated under oath in a hearing before the bankruptcy trustee on May 9, 2001 , that the 
materials submitted were true to the best of his knowledge. However, the bankruptcy schedules 
and other Porteous financial records indicate that the Porteouses concealed from the bankruptcy 
court several assets and sources of income, including those described below, 

1. Concealed Tax Refund - In response to question 17 of Schedule B, filed April 
y, 2001 , which a,sks for “other liquidated debts owing debtor including tax refunds,” Judge 
Porteous stated that there were “None.” For question 20 of Schedule B, which asks for “otficr 
contingent and unliquidated claims of every nature, including tax refunds," Judge Porteous 
likewise responded, “None.” However, records provided by Bank One for accounts of Gabriel 
and Carmella Porteous indicated that a $4,143.72 tax refund was deposited approximately one 
week later, on April 13, 2001. In an interview, the bankruptcy trustee indicated that the 
Porteouses did not notify him about their calendar year 2000 tax refund and did not lum the 
reflind over to him even though they were required to do so. Their attorney, Claude Lighrtbpt, 
testified that the Porteouses never told him they were expecting a refund for calendar yesr 2000 
when he went over each line of their schedules with them before signing and filing them. 

2. Understated Bank Account Balance - In response to question 2 of Schedule B, 
which asks for “checking, savings, or other financial accounts, ... or shares in banks, savings 
and loan, thrift, building and loan, and homestead associations,” the Porteouses listed "Bank One 
Checking Account No. 002379554" witli a current value of $100. However, the Porteouses’ 
Bank One statement for that account, covering the period March 23 to April 23. 2001 , indicates 
that the balance in that account on March 28, 2001, the date the bankruptcy petition was filed, 
was more than $1,800. The balance on April 9, 2001, the date the schedules were filed, was 
more than $3,000, Another bank account, which had a balance of more than $280 at the time, 
was not included in the bankruptcy filings at all. Judge Porteous’s bankruptcy attorney testified 
that the only account Judge Porteous told him about was the account listed in the schedules, and 
that the $100 figure for that account came from Judge Porteous. By providing counsel with false 
and incomplete infonnation, Porteous prevented his lawyer from rendering considered advice on 
what amounts to include, and by failing to disclose the full amount of assets in his bank account. 
Judge Porteous obstructed the trustee’s task of accurately providing a full accounting of the 
Porteouses’ financial condition to the bankruptcy court and interested creditors, 

3. Carmella Porteous’s Employment - Schedule 1 requires debtors to list, among 
other items, current income, occupation, and name of employer for the individual debtors. On 
Schedule I, the Porteouses listed the employer and take-home pay for Judge Porteous, but 
provided no employer name or income for Carmella Porteous, However, the Porteouses’ bank 
records indicate that Cannella Porteous worked sporadically for several established employers 
both before and after Ihe bankruptcy petition was filed. For instance, in the year 2000, she 
earned at least $864 from Adecco Employment Services and $327 from New Orleans 
Metropolitan Convention and Visitors, and in 2001, she earned $3,109.50 from R&.M Glynn, 
Inc., and $915 from New Orleans Metropolitan Convention and Visitors. None ofthis income 
was indicated on the bankruptcy petition or schedules, nor was it subsequently brought to the 
attention of the trustee or the court. 
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C. Concealed Preferred Creditors 

The bankruptcy schedules and other Porteous financial records also indicate that the 
Porteouses apparently concealed from the banltrupfcy trustee and creditors the existence of 
several additional creditors who were paid in full immediately before the bankruptcy was filed. 

Gabriel and Carmella Porteous signed under penalty of perjury their Statement of 
Financial Aftairs on April 9, 2001 . Question 3 of the Statement stated, “List all payments on 
loans, installment purchases of goods or sendees, and other debts, aggregating more than $600 to 
any creditor, made within 90 days immediately preceding the commencement of this case." The 
Porteouses answered, “Normal installments.” That statement was false, as they failed to list lull 
repayments made to Fleet Credit Card Sendees and Grand Casino Guliport shortly before they 
declared bankruptcy. These creditors therefore appear to be secretly preferred creditors, 
preferences that allowed the Porteouses to retain a credit card and protect their line of credit with 
a casino during the pendency of their bankruptcy repayment plan. 

1 . Fleet Credit Card - Credit card records of Carmella Porteous from Fleet Credit 
Card Services obtained pursuant to a grand jury subpoena indicate that Carmella Porteous held 
Fleet credit card account # 5447195123210658 prior to the filing of the Porteouses’ bankruptcy 
on March 28, 200 1 . The records further indicate that the balance on that account, $ 1 ,088.4 1 , was 
paid in full with a March 23, 2001 check from Judge Porleous’s secretary, Rhonda Danos. His 
secretary testified that she made that payment at Judge Porteous’s direction. Accordingly, Fleet 
Credit Cwd Services was fully paid off, in contrast to the creditors included in the bankruptcy, 
and the Porteouses retained the Fleet credit card for their own use, all without any disclosure to 
the bankruptcy trustee, judge, or creditors. Indeed, the Porteouses subsequently used this credit 
card in violation of the bankruptcy court’s order prohibiting them from accruing new debt. 

2. Grand Casino Markers - Records obtained from Grand Casino Gul fport 
pursuant to a grand jury subpoena indicated that Gabriel Porteous obtained two S 1,000 markers 
from the casino on February 27, 2001. According to casino and bank records and interviews, 
Grand Casino Gulfport attempted to deposit the markers, which Judge Porteous had not repaid, 
in March 2001, but was unsuccessful due to a change in the ownership of Judge Porteous’s bank. 
Casino records fiirther show that Porteous contacted the casino and provided the new bank 
information before filing his Statement of Financial AITairs. On April 4, 2001 , the markers were 
successfully deposited. Grand Casino Guliport was therefore fully paid off, in contrast to the 
creditors included in the banlcniptcy, all without any notification to the bankruptcy trustee, judge, 
or creditors. In addition, as noted above. Judge Porteous subsequently raised his credit limit with 
Grand Casino Guliport during the pendency of his bankruptcy. 

D. Undisclosed Gambling Losses 

On the Statement of Financial Affairs, Question 8 states, “List all losses from fire, theft 
other casually or gambling within one year immediately preceding the commencement of this 
case or since the commencement of this case.” The Porteouses checked the box for “None.” 
However, analyses of casino records indicated that Judge Portcous’s gambling losses exceeded 
$12,700 during the preceding year, or at least $5,700 in net los.ses. According to the trustee, hud 
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he known about the Porteouses’ gambling losses he may have scrutinized more carefully the 
income and expense figures reported by the Porteouses in their filings. 

E. Impact of False Statements and Concealed Assets in Bankruptcy 

Judge Porteous, in the series of false statements set out above, subverted the bankruptcy 
court’s ability to properly administer his bankruptcy. His use ofa false name tind his 
concealment of his gambling losses in the year preceding his bankruptcy prevented the public 
from learning about the nature of his public bankruptcy and prevented the trustee, court, and 
creditors from learning a relevtml aspect of his financial condition. His false statements about 
expected tax refunds, bank accounts, his wife’s income, and the existence of preferred creditors 
all concealed from the court income or assets that could have been distributed to creditors in the 
bankruptcy or been used to calculate the Porteouses’ obligations in the event their assets were to 
be liquidated. The Porteouses filed a Chapter 13 bankruptcy, in which payments to creditors are 
based on prospective income. Carmella Porteous’s income would have been directly relevstpt to 
the calculation of income available to repay creditors. Moreover, in order to detenninett fair 
recovery for creditors under Chapter 13, courts compare the amount that a debtor would pay 
under Chapter 1 3 with the amount they would pay were the debtor’s assets liquidated. The 
creditors must fare at least as well in Chapter 13 as they would ifthe assets wore liquidated under 
Chapter 7. Accordingly, depending on how they were treated by the trustee and bankruptcy 
judge, concealed assets such as the Porteouses’ expected tax refund, money in bank accounts, 
and money paid to prefeixed creditors (which the court could order repaid and distributed among 
all creditors) could have affected the comparative liquidation value of his estate, the amount of 
the monthly payments the Porteouses were required to make, or the percentage of debt the 
Porteouses were ultimately obligated to repay. 

Even ifthe value of the hidden assets would not ultimately have affected the amount 
recovered by any individual creditors, Judge Porteous’s false statements nonetheless undermined 
the bankruptcy process generally. “Debtors have an absolute duly to report whatever interests 
they hold in property, even if they believe their assets are worthless or are unavailable to the 
bankruptcy estate.” In re Yoniktis , 974 F.2d 901, 904 (7th Cir. 1992). This is because allowing 
debtors “the discretion to not report exempt or worthless property usurps the role of the trustee, 
creditors, and the court by denying them the opportunity to review the factual and legal basis of 
debtors’ claims.” In re Bailey . 147 B.R. 157, 163 (Bankr. N.D. III. 1992). Judge'Porteous’s 
concealment of assets and his filing of a false petition, schedules, and his statement of financial 
affairs precluded other interested parties from asserting their rights and enjoying a full and fair 
hearing on any claims they may have made against the estate.* 


’ Despite the evidence recited above, the Department ultimately concluded that it would 
not seek to charge Judge Porteous with violations of federal criminal law under 1 8 U.S.C. 

§ 1 52( I ) and (3) (concealed assets and false statements in bankruptcy) and 1 8 U.S.C. § 401(3) 
(criminal contempt of court). Several factors informed that decision, including the burdens of 
proving beyond a reasonable doubt to a unanimous jury the materiality of Judge Porteous’s 
misconduct in the bankruptcy proceeding. The burdens on the government in a criminal 
prosecution, however, do not apply injudicial misconduct or impeachment proceedings. An 
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111. Evidence that Judge Porteous Submitted Additional False and MisleadinE Statements 

The investigation- obtained evidence that numerous signed documents filed prior to or 
contemporaneously with the initiation of bankruptcy on which Judge Porteous had a duty to be 
truthful - including government financial disclosure reports, a casino credit application, and a 
bank loan renewal application - also contained false or misleading information. 

Porteous’.s financial disclosure report tor calendar year 2(HM), tiled with the 
Administrative Office in May 2001 just over a month after he filed for bankruptcy, failed to list 
numerous credit accounts he was obligated to disclose, including most of those listed on his 
bankruptcy documents. Further, on that disclosure report Judge Porteous indicated liabilities of 
$15,000 or less on each of two credit cards, while Schedule F to his bankruptcy filings from the 
same time period reflects that Judge Porteous in fact owed approximately $196,000 in unsecured 
debt, most of it credit cai'd debt. Judge Porteous also failed to disclose on his annual financial 
disclosure forms the travel, cash, and gifts he received while a federal judge from attomey&4ind 
others with matters before him, as discussed further below. In addition. Judge Porteous reported 
“0” indebtedness on an April 30, 2001, credit application filed with Harrah’s casino just weeks 
after he noted in his petition to the bankruptcy court that he had incurred $196,000 in unsecured 
debt. 


The investigation also uncovered evidence that Judge Porteous intended to mislead 
Region’s Bank about his financial condition in order to ensure that a $5,000 single-payment loan 
scheduled to become due shortly before the bankruptcy would be extended and, thus, discharged 
among other unsecured debts in the bankruptcy. In response to a grand jury subpoena, Claude 
Lighlfoot, the Porteouses’ bankruptcy attorney, produced a letter from him to the Porteouses 
dated December 21 , 2000, which discussed additional letters he had sent to all but one of the 
unsecured creditors that later were included in the bankruptcy. Lightfoot stated, “I enclose a 
copy of the letters and one copy of the attachments 1 included with each that 1 have sent to all of 
the unsecured creditors, with the exception of Regions Bank which we wanted to exclude , 
proposing the workout of the debts to each . . . ." (emphasis added). These “workout” letters 
proposed a 21% payment of the debts the Porteouses owed to each of 13 unsecured creditors 
“[ijn an effort to provide all of my clients' unsecured creditors with immediate payment now and 
to avoid the necessity of a Chapter 7 bankruptcy filing.” (emphasis added). Region’s Bank, to 
whom the Porteouses owed $5,000 on an unsecured “single payment” loan scheduled to come 
due January 1 3, 200 1 , was not sent a workout letter, nor was the $5,000 Regions loan amount 
inc luded in the schedule of debts provided in the workout letters to other creditors, Another 
document Lightfoot produced was a list of the Porteouses’ creditors and debts that had been 
prepared by Judge Porteous and his wife, and which Lightfoot used, along with other worksheets, 
during his efforts to reduce the Porteouses’ debts short of bankruptcy as well as in preparing the 
bankruptcy petition and schedules. Thai list includes an entry in what has been identified as 
Judge Porteoiis’s handwriting that slates, “Regions Bank $5000 unsecured loan due 1./13/01.” 


impeachable offense is any misconduct that damages the State and the operatioius of 
governmental institutions; it is not limited to criminal misconduct, 

9 


I 

I 

n 

I 

VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00398 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 1 



381 


On Januar>' 16, 2001 - shortly after the workout letters were sent to the unsecured 
creditors -- Judge Porteous signed an application with Region’s Bank to renew his loan and 
extend the date of repayment on the loan six months. On the application Judge Porteous certified 
that he was not “in the process of filing bankniptey” and signed under the acknowledgment that 
there had been “no material adverse change” in his financial condition “as disclosed in my most 
recent financial statement to lender.” ffhe relevant loan applications with Region’s Bank 
submitted in January and July 2000 included financial statements, but neither of those statements 
appears to have been completed.) The loan renewal was approved, and the repayment date was 
extended to July 1 7, 2001 . The Porteouses then filed their initial voluntary petition for 
bankruptcy approximately two months later, on March 28, 2001, and the loan from Region's 
Bank was discharged in the bankruptcy. 

The December 21, 2000, letter from their attorney to the Porteouses establishes that Judge 
Portcous’s decision not to disclose his actual financial condition and impending bankruptcy to 
Region’s Bank in the loan renewal application was intentional. Indeed, the letter states thafthe 
Porteouses and their attorney decided not to send the workout letter to Region’s Bank m 
particular. As a result. Judge Porteous was able to obtain an extension under the false pretense 
that his financial condition had not materially worsened and that he was not on the brink of 
bankniptey, and was able to include the Region’s Bank loan in the bankruptcy even though it was 
originally set to mature before he filed. 

IV. Evidence that Judge Porteous Solicited and Accented Things of Value from Attorneys 

and IJlieants with Matters Before Him 

Among the attorneys identified by FBI sources as tltc group most closely linked to the 
corruption allegations surrounding Judge Porteous were Donald Gardner, Robert Creeiy, Leonard 
Levenson, and Warren Forstall. Each of those attorneys was interviewed or compelled to testify 
before the grand jury about their financial dealings with the Judge. The evidence obtained from 
those witnesses shows that Judge Porteous accepted cash, expensive meals, travel, and other 
benefits from them, gifts that the Judge failed to disclose to the Administrative Office on his 
annual financial di.sclosure reports or to litigants and opposing counsel in cases in which those 
attorneys were engaged. The Department also has obtained evidence that Judge Porteous 
received unreimbursed travel and sport hunting trips from litigants with matters before him in 
federal court, also without disclosing his apparent conflicts to interested parties and counsel. 

A. Cash Payments from Attorneys 

Robert Creeiy and Jacob Amato, who represented clients with matters before Judge 
Porteous in state and federal court, testified that Judge Porteous solicited and accepted cash 
paynienls from Ihcni while he was a state and federal judge. According to their testimony, none 
of the payments occurred after 1999. 

Robert Creeiy is a lawyer in New Orleans, Louisiana. He met Judge Porteous in high 
school, and practiced at the same firm as Judge Porteous for a year after law school. Creeiy then 
left the film with another local attorney, Jacob Amato. Creeiy and Amato practiced together in 
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the law firm of Creely & Amato for 29 years. Creely describes himself as a very close personal 
friend of Judge Porteous, as does Amato. 

Creely testified that, beginning in the late 19805 and early 1 990s, while Judge Porteous 
was a state court judge, he began to solicit cash payments from Creely. Creely and Amato had 
matters before Judge Porteous in state court at that time. Creely testified that he and Amato 
would each take draws for half the amount from their joint law firm account. Creely would give 
that money to Judge Porteous in cash. Creely indicated that Judge Porteous would always ask for 
the money to pay urgent, unforeseen expenses related to his family. However, Creely stated that 
Judge Porteous drank and gambled excessively, and Creely was concerned he was paying for the 
Judge’s extravagant lifestyle. Creely testified that, as a result, he eventually told Judge Porteous 
he could not continue to give him money. 

After Creely decided to cut off further payments to Judge Porteous, the Judge began to 
designate Creely as the curator on executory interests in mortgaged property in actions over 
which he presided as a state court judge. Creely testified that he received approximately'Sl 75 
from the state court system for each curatorship, and that those cases required very little time or 
effort on his part. In return, Judge Porteous asked Creely for the money he was paid by the court. 
Creely testified that he paid Judge Porteous in cash the amount he received, minus his minima! 
costs, which usually involved simply sending a letter and posting public notice of the pending 
executory actions. Although PACER records indicate Judge Porteous appointed Creely as the 
representative for an absent party in at least one forfeiture action in federal court - that is, United 
States v. Ratcliff . Civ. No. 95-00224 (filed Jan. 19, 1995) - Creely testified that the kick-back 
scheme he described came to an end when Judge Porteous moved firom state to federal court in 
1994. Jacob Amato also testified about the curatorships and stated that he was aware that Judge 
Porteous asked Creely for money and explicitly tied those payments to the many cases in which 
the Judge appointed Creely as a curator. 

Creely testified that, in May 1999, Judge Porteous once more asked his law partner, Jacob 
Amato, for a payment of $2,000, this time to help defray the cost of a wedding for one of his 
children. This request was made while Amato was counsel on the Lilieberg matter, a multi- 
million dollar civil action pending before Judge Porteous in federal court, described further 
below. Jacob Amato also testified about that request for money from Judge Porteous. Amato 
gave Porteous the money he asked for in cash, again splitting the payment with Creely through 
personal draw-downs from their law firm account. Creely testified that Judge Porteous has not 
solicited, and he has not given him, any additional cash since the May 1999 payment of $2,000. 
Creely testified that Judge Porteous instructed him to give the cash to his secretary, Rhonda 
Danos, who would pick it up from his office. Creely says he put the money in a sealed envelope 
and gave it to Danos. Danos testified that she does not recall receiving an envelop with cash in 
it, although she stated that she did pick up items fium time to time for the Judge from Crocly’s 
office. 


Jacob Amato corroborated Creely’s claims that they made cash payments to Judge 
Porteous both while he was a state and a federal judge. Between them, Creely and Amato 
represented parties in four actions over which Judge Porteous presided on the federal bench 
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according to the PACER electronic court records system.^ Creely testified that in total they may 
have given Judge Porteous as much as $10,000 over time. 

Donald Gardner is also an attorney in New Orleans, Louisiana and a close personal friend 
of Judge Porteous. Although Gardner testified he does not gamble often, he stated that on 
occasions when he was at casinos with Judge Porteous, the Judge would ask for money to 
gamble, and he would give it to him. Gardner testified Judge Porteous would request amounts in 
the range of $100 to $200. He also testified that he provided Judge Porteous approximately $200 
to purchase a gift for his wife. Gardner also paid $300 to a contractor on behalf of Judge 
Porteous. Gardner testified that his payments to or on behalf of Judge Porteous occurred prior to 
him taking the federal bench. According to Gardner, he estimated that over the course of their 
friendship he did not give Judge Porteous more than $3,000 in total. Although the FBI 
developed sources who believed that Gardner regularly paid Judge Porteous, the investigation 
was ultimately unable to disprove his testimony about the extent of his cash payments to Judge 
Porteous. 

In addition to cash payments to Judge Porteous, several attorneys testified that they gave 
money to his secretary, Rhonda Danes, to help support Judge Porteous's son during his 
externship in Washington, D.C., while Judge Porteous was a federal judge. Leonard Levenson is 
another local attorney who has been fitends with Judge Porteous since the early 1980s. Levenson 
testified that, although he never gave cash directly to Judge Porteous, he may have contributed a 
few hundred dollars to Rhonda Danos to be used for Judge Porteous’s son’s externship. Don 
Gardner also testified that he gave a couple hundred dollars for tlie externship.’ 

B. Travel. Meals, and Hunting and Fishing Trios from Lawyers and Litigants 

The investigation of the FBI into alleged judicial corruption also led to the discovery of 
evidence that, on a regular basis. Judge Porteous accepted gifts of travel, expensive meals, 
drinks, and hunting and fishing trips from attorneys and businesses with matters before him both 
in state and federal court, and that Judge Porteous failed to disclose his receipt of those benefits 
to interested counsel and litigants and, for all but two hunting trips, in his financial disclosure 
reports to the Administrative Office. 

Several attorneys who were compelled to testify admitted that they paid fbr travel for 
Judge Porteous. In May 1999, Judge Porteous and several others traveled to Las Vegas. Nevada 
for his son’s bachelor party. Credit card records and Caesar’s Hotel records indicate that Robert 


‘ SSfi In re. Lilieberg Enters. Inc.. Civ. No. 93-01794 (filed June 01,1 993); United States 
V. Ratcliff. Civ. No. 95-00224 (filed Jan. 19, 1995); Buck v. Candy Fleet Coro.. Civ. No. 
97-01593 (filed May 16, 1997); and Union Planters Bank. N.A. v. Gavel . Civ. No. 02-01224 
(filed Apr. 24, 2002). 

’ Gardner also testified that he, like Creely, was designated by Judge Porteous as a curator 
in numerous state cases then pending before the Judge. He claimed, however, that the Judge 
never asked for money in connection with those appointments, 
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Creely paid $421.90 with his credit card for Porteous’s room from May 20 to May 23, 1999. 
Judge Porteous’s credit card records indicate that he took out more than $5,000 on his credit 
cards at Caesar’s Flotel during -the trip. Caesar’s Hotel records estimate that Judge Porteous lost 
$ 1 ,200 gambling over the course of his stay. Judge Porteous’s bank records indicate that he 
deposited $5,000 into his money market account days after he returned from the trip. The source 
of that money is unknown. Don Gardner, the New Orleans attorney representing the opposing 
party in the Liliebere cases that were then pending before Judge Porteous, also attended the May 
1 999 Las Vegas bachelor party trip. 

In grand jury testimony and an interview with the FBI, Robert Creely admitted that he 
attended the bachelor party trip, but did not recall paying for Judge Porteous’s room. He said 
that he and two other non lawyers present on the trip also split the bill for an expensive steak 
dinner for many of the people in attendance, including Judge Porteous. He claimed that he did 
not give Judge Porteous any money during or immediately following that trip. 

Robert Creely also testified that he has taken Judge Porteous on many fishing tnps over 
the years, including while Judge Porteous was a federal judge, and on two or perhaps three 
hunting trips while Porteous was on the state bench. Creely valued the hunting trips at the time 
at around $1,500 per person plus airfare, all of which he covered on Judge Porteous’s behalf. 
Judge Porteous never covered any of the costs related to the hunting or fishing trips. 

Warren Forstall, Jr. is a lawyer who practices in New Orleans, Louisiana. He and Judge 
Porteous have been friends for about 20 years. Forstall testified that in September 1999, at Judge 
Porteous’s invitation, Forstall purchased tickets for both of them to San Francisco to attend an 
attorney conference together. They later cancelled the trip, and Forstall did not know what 
became of the ticket he purchased for Judge Porteous. Credit card and travel agency records for 
Forstall show that he paid $238 with his credit card for the airline tickets for Judge Porteous to 
San Francisco on September 18,1 999, with a return flight from Reno-T ahoe to New Orleans on 
September 22, 1 999, along with an accompanying ticket for himself. Travel records indicate that 
Judge Porteous traded his California plane ticket for a ticket to Las Vegas in October 1999. 

Judge Porteous failed to disclose his acceptance of an airline ticket from Forstall on his financial 
disclosure forms or in any litigation in which Forstall had an interest.' 

In an interview with the FBI, Leonard Levenson stated that he has paid for hunting trips 
with Judge Porteous both while the Judge was on the state and federal bench. In October 1999, 
Levenson and his wife accompanied Judge Porteous to Las Vegas, Nevada. Porteous obtained 
his airfare for that trip by trading in the unused ticket to San Francisco that he previously had 
obtained from Warren Forstall. Judge Porteous’s secretary, Rhonda Danes, paid for the 


' The Court’s PACER records indicate that Forstall’s firm represented parties in at least 
six federal actions before Judge Porteous. Sss Everaee v. Fisher. Civ. No. 98-00451 (filed Feb. 
11, 1998); McAfee v. Avers . Civ. No. 98-01415 (filed May 12, 1998); Ford v. United States 
Postal Serv.. Civ, No. 98-021 70 (filed July 24, 1998); Wingate v. Brock. Civ. No. 98-03290 
(filed Nov. 6, 1998); Coleman v. United Slates Postal Serv.. Civ. No. 99-02017 (filed June 30, 
1999); and Minnifield v. Dnig Trans. Inc. Civ. No. 02-02516 (filed Aug, 13, 2002). 
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Levensons’ airfare, and was reimbursed by them in November 1999. Levenson has been counsel 
in at least eleven matters over which Poneous presided in federal court.® It does not appear that 
Judge Portcous providedmoticeto any party of his acceptance of gifts and benefits from 
Levenson. 

According to evidence obtained from attorneys who were interviewed or testified before 
the grand jury, Judge Porteous also made it his regular practice to receive gifts of meals and 
drinks at expensive restaurants from lawyers with matters before him while he was a judge in 
both state and federal court. Robert Creely, Jacob Amato, Leonard Levenson, Donald Gardner, 
and Warren Forstall all admitted that they frequently bought meals for Judge Porteous that he did 
not reimburse. Creely testified that Judge Porteous always expected that the lawyers would pick 
up the tab, and that the Judge would never offer to pay. Ronald Bodenheimer, a former 24th JDC 
judge who agreed to be interviewed and testify after pleading guilty to honest services fraud in 
connection with the investigation of judicial corruption in the 24th JDC, stated that when he was 
elected to the state bench, Judge Porteous told him that since he was a judge he would nevse 
again need to pay for his own lunch. Each of the attorneys who routinely bought meals'fbr judge 
Porteous had matters before him both in state and federal court. Judge Porteous apparently never 
disclosed to any litigant or counsel his receipt of benefits from these lawyers, nor did he disclose 
any meals valued over $100 in any financial disclosure report filed with the Administrative 
Office.'” 

The FBI and oilier investigative agencies also have obtained evidence that, on at least 
three occasions, Judge Porteous accepted free travel and hunting trips from the Rowan Company 
and Diamond Offslwre. Rowan and Diamond arc each frequently named as defendants in 
maritime actions brought in the Eastern District of Louisiana and, on many occasions, in actions 
assigned to Judge Portcous. The hunting trips included free air transportation by private plane 
from New Orleans, Louisiana to Falfurrias, Texas, and sport hunting on property owned or 


’ See In re. Lilieberg Enters. Inc. . Civ. No. 93-01794 (filed June 01, 1993); In re. Owen 
McManus . Civ. No. 95-01615 (filed May 23, 19951: Alliance General Ins. Co. v. Louisiana 
Sherrifrs Auto. Risk Proe. . Civ. No. 96-00961 (filed Mar. 15, 1996); First Natl Bank v. Evans . 
Civ. No. 96-01006 (filed Mar. 20, 1996); Joseph v. Sears Roebuck & Co. . Civ. No. 97-00192 
(filed Jan, 21, 1997); Siddiqui Group Enters.. Inc, v. Shell Oil Co. . Civ. No. 98-00606 (filed Feb. 
26, 1998); Liberty Mutual Fire Ins, v. Ravannack . Civ. No. 00-01209 (filed Apr. 19, 2000); 
Holmes v. Consolidated Cos., fnc. . Civ. No. 00-01447 (filed May 17, 2000); Loehn v. Hardin . 
Civ. No. 02-00257 (filed Jan. 30, 2002); Salatich v. America Online Inc. . Civ. No. 03-02943 
(filed Oct. 21, 2003); and Morales v. Triooe . Civ. No. 04-02483 (filed Aug. 31, 2004). 

For example, although it is difficult to reconstruct the record with certainty, Amato’s 
financial records and testimony indicate that he may have spent at least $1,500 in 1999 and 
$2,250 in 2000 for dining and beverage expenses at restaurants at which he entertained Judge 
Porteous. Judge Portcous was required to report to the Administrative Office gifts of food and 
drink valued at more than $100 on his annual financial disclosure reports. However, Judge 
Porteous has never reported the receipt of any gift from .Mnalo or any otlier attorney with mailers 
before him. 
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controlled by Rowan near the Mariposa Ranch in Falfurrias. The government has also obtained 
evidence that Judge Porteous traveled from the Falfiinias camp by private plane to a similar 
hunting camp near San Antonio, Texas owned or controlled by Diamond. Further evidence 
indicates that, on at least one of the trips paid for by Rowan, Judge Porteous was accompanied on 
the trip by litigation counsel for Rowan." 

Judge Porteous disclosed two of these hunting trips in financial disclosure reports filed 
with the Administrative Otfice. On his report lor calendar year 2004, filed May 12, 2005, in 
response to Part V, “Gifts,” Judge Porteous reported that he received a hunting trip from Rowan 
Company, for which he reported a fair market value of $ 1 ,000. On his report for calendar year 
2005, filed July 24, 2006, in response to Part V, “Gifts,” Judge Porteous reported that he received 
a hunting trip from Diamond Offshore, which he also valued at SI ,000. Judge Porteous has yet 
to file his financial disclosure report for calendar year 2006. Judge Porteou.s’s reports appear to 
understate the fair market value of the hunting trips. Evidence indicates that the cost to operate 
the private plane used to transport Judge Porteous to Falfurrias, Texas itself was approximately 
S 1 ,000 an hour. According to commercial sports hunting locations in the same area, thcffee for 
merely observing a hunt is approximately $200 a day in addition to the cost of the full hunting 
package for the other hunt participants, while the fee to participate in a Whitetail Buck hunt, 
which evidence shows was the subject of at least one of the hunting trips, would cost 
approximately $3,000 to $3,500 per participant. Together, the evidence suggests the total fair 
market value for each hunting trip would have been in excess of the $ 1 ,000 reported by Judge 
Porteous. 

In addition to apparently understating the fair market value of his trips on financial' 
disclosure reports submitted to the Administrative Office, Judge Porteous apparently failed to 
disclose his receipt of the trips to counsel and parties adverse to Rowan and Diamond in the 
actions over which he presided. The Court’s PACER electronic records system indicates that, 
since the late 1980s, the Rowan Companies, Inc. and its related companies have been parties in 
more than a hundred cases filed in the Eastern District of Louisiana. Judge Porteous has presided 
over at least six such actions.'^ Of those cases, Hanna was an open matter during all of 2004, and 
therefore was pending when Judge Porteous received a hunting trip from Rowan. About one 
week after returning from his January 2006 trip with Rowan, he was assigned to preside over the 
Thomas matter. Despite his obligation to do so. Judge Porteous apparently failed to disclose the 
benefits he received from Rowan to counsel and the opposing parties in each of those cases. 


" There is evidence that one other federal district Judge attended at least one of the 
hunting Irip.s Rowan .spon, sored. 

See Lucas v. Tetra Technologies . Civ. No. 96-03501 (filed Oct. 28, 1996); Grubb v. 
Rovvan Companies. Inc. . Civ. No. 00-01075 (filed Apr. 10, 2000); Hoffman v. Rowan 
Companies. Inc. . Civ. No. 01-01285 (filed Apr. 27, 2001); Hanna v. Rowan Company, Inc. . Civ, 
No. 03-03285 (filed Nov. 21, 2003); Thomas v. Rowan Companies. Inc. . Civ. No. 06-00166 
(filed Jan. 13, 2006); and Cooley v. Crescent Drilline & Production. Inc. . Civ. No. 06-01427 
(tiled Mar. 20, 2006). 
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Likewise, Diamond and its related companies were frequent litigants in the Eastern 
District of Louisiana, also parties in more than a hundred actions filed since the early 1990s. 
According to the PACER system, Judge Porteous presided over seven matters in which Diamond 
was a party. Of those seven, Johnson was pending for part of, and Jones during all of 2005, the 
year in which Diamond provided Judge Porteous one of the trips according to Judge Porteous’s 
financial disclosure report. The docket in each case does not reflect that Judge Porteous provided 
notice to the parties or counsel of the trip he received from Diamond. 

C. Effect of Judge Porteous’s Misconduct on the Administration of Justice 

Judge Porteous’s apparent misconduct has had a derogatory effect on the administration 
of justice in the Eastern District of Louisiana, That impact can be illustrated by the effect his 
conflicts had specifically on the litigation surrounding the Chapter 1 1 bankruptcy filing of 
Liljeberg Enterprises, Inc., and the cloud of suspicion those undisclosed conflicts raised about the 
validity of Judge Porteous’s rulings in that matter. Sse In re Liliebere Enterprises. Inc. . Cist.. Nos. 
93-1794, 93-4249, 95-2922, and 94-3993. The bankruptcy action was commenced in 1993, and 
the matter was transferred and consolidated with related cases before Judge Porteous on January 
16, 1996. On September 19, 1996, after Judge Porteous’s assignment to flie litigation and just 
weeks before the complex matter was scheduled to be tried to the bench, Liljeberg Enterprises 
moved to substitute Jacob Amato and Leonard Levenson as counsel of record. Judge Porteous 
signed the order granting the substitution on September 23, 1996. Amato handled the 
representation of Liljeberg on behalf of the Creely & Amato law firm. Levenson testified that he 
was told when he was hired by Liljeberg that he was being retained for strategy and assistance 
during the trial of the matter. However, based on recent public statements made by his client, 
Levenson now believes that his apparent close relationship with Judge Porteous influenced his 
client to hire him. Jacob Amato testified that he also believed his connection to Judge Porteous 
played a role in his client’s decision to engage him. 

One of several parties adverse to Liljeberg in these actions was LifeMark Hospitals, Inc. 
After Amato and Levenson were retained by Liljeberg, Lifemark in turn sought to associate a 
long-time friend of Porteous, Donald Gardner. 

Gardner testified that he did not have experience handling federal litigation matters, and 
that Lifemark had competent local counsel. Gardner stated that the reason he wa's asked to 
associate himself on the case was his known relationship with Judge Porteous, LifeMark’s 
counsel, Joseph Mole, testified that he hired Gardner because his client believed it was necessary 
to “level file playing field” following the retention by Liljeberg of Amato and Levenson - whose 
close connections to Judge Porteous were also well known among local attorneys. Indeed, prior 


See Pierce v. Diamond Offshore. Civ. No. 98-01661 (filed June 4, 1998); Gonxalex v. 
Diamond Offshore . Civ. No, 99-00815 (filed Mar. 1 1. 1999); Svive v. Oceaneering Int'l. Inc. . 
Civ. No, 99-00841 (filed Mar, 15, 1 9991: Dillon v. Diamond Offshore . Civ. No. 99-02026 (filed 
June 30, 1999); Farrar v. Diamond Offshore Co., Civ, No. 03-00782 (filed Mar. 19, 2003); 
Johnson v. Diamond Offshore . Civ. No. 03-02505 (filed Sept. 4, 2003); and Jones v. Diamond 
Offshore. Civ. No. 04-00922 (filed Mar, 31, 2004). 
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to hiring Gardner, counsel for LifeMark filed a motion seeking Judge Porteous’s recusal because 
of the appearance of partiality created by the close personal relationship among Porteous, Amato, 
Creely, and Levenson. LifeMark’s counsel testified that he was not aware that Porteous had 
received cash payments Irom Amato or his partner Creely, and trips and other benefits ifom 
Amato, Creely, and Levenson. He testified that, had he known about those dealings, he would 
certainly have included that infonnation in his motion to recuse. Judge Porteous denied the 
motion. In his opinion. Judge Porteous failed to disclose his solicitation and acceptance of cash, 
travel, and other things of value from Amato, Creely, and Levenson. Counsel for LifeMark filed 
a mandamus action with the Fifth Circuit, but the Circuit denied LifeMark’s requested relief as 
well - also without being informed of Judge Porteous’s financial dealings with Liljeberg’s 
counsel. Amato testified that his and his partner’s gifts of cash and other benefits to Judge 
Porteous were never disclosed in the litigation, and admitted that they “probably” would have 
been a basis for recusal. As noted, three years later, while Liliebere was still pending before him, 
Judge Porteous again solicited and received $2,000 in cash from Creely and Amato, which 
Porteous also failed to disclose to the counsel or litigants in the Liliebere action, as well as the 
Administrative Office. 

The written fee agreement between Gardner and LifeMark provided that Gardner would 
be paid a $100,000 flat fee for associating himself on the case. The agreement included a 
provision that, if the case was transferred to another judge, Gardner’s engagement would end, but 
he would bo paid an additional $ 1 00,000 severance. The fee agreement also contained a sliding- 
scale of additional fees contingent on various measures of LifeMark’s success at trial. According 
to LifeMark's lead counsel, Joseph Mole, he included that contingent fee component to create an 
incentive for Gardner to deal honestly with LifeMark and not collude with Amato and Levenson. 
Mole saw Gardner as part of a circle of friends surrounding Judge Porteous, a circle that included 
opposing counsel Amato and Levenson. When asked whether Gardner was expected to give any 
part of his fee to Judge Porteous, both Gardner and Mole testified that he was not. Both also 
testified that Gardner informed LifeMark up front that he would not be able to influence Judge 
Porteous to do anything unetliical or improper. 

Mole testi fied that Gardner was retained solely because of his close relationship with 
Judge Porteous, and that his only active role in the case was to attend the bench trial. Gardner 
testified that he offered advice on how he thought Judge Porteous might react to LifeMark’s 
evidence and strategies, but that counsel for LifeMaik disregarded most of that advice. When 
questioned about the perceived need to pay $100,000 — and potentially many hundreds of 
thousands more — to an attorney who had no relevant federal experience but who was a friend of 
the Judge so that he would file an appearance and observe the bench trial, Mole testified that he 
thought his client was a victim of a broken system. 

The non-jury trial before Judge Porteous coumienced June 16, 1997 and continued witli 
breaks over several weeks until July 23, 1997. Following the bench trial. Judge Porteous failed 
to nile for nearly three years. During the time that Judge Porteous’s judgment was pending, the 
evidence reflects, as recounted above, that Judge Porteous asked for and received cash payments 
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from Creely and Amato, and was the beneficiary of numerous meals, trips, and other gifts from 
Creely, Amato, Levenson, and Gardner. '■* 

On April 26, 2000, Judge Porteous ruled in favor of Amato and Levenson’s client, 
Liljcberg Enterprises, Inc., on most of the important contested issues.'* Porteous’s niling in favor 
of Liljeberg was partially reversed by the Fifth Circuit in an unusually critical opinion. 

Regarding Porteous’s finding that LifeMark had breached a fiduciary duty it owed to Liljeberg 
by, among other things, failing to reinscribe a collateral mortgage and mitigate harms caused by 
not doing so. the Circuit excoriated Judge Porteous: 

. . . The extraordinary duty the district court imposed upon LifeMark ... is 
inexplicable. . . . 

. . . The right of LifeMark to unilaterally release any part of the property from the 
mortgage is wholly at odds with the district court’s discovery of a “duty" to 
reinscribe the collateral mortgage. . . . 

. , . [Judge Porteous’s theory that LifeMark consequently owed a duty to mitigate] 
is a mere chimera, existing nowhere in Louisiana law. It was apparently 
constructed out of whole cloth. 

In re Liljeberg Enters.. Inc. . 304 F.3d 410, 428-29 (5th Cir. 2002). Similarly, in finding that 
Judge Porteous clearly erred in his ruling that the judicial sale of the hospital must be overturned 
in favor of Amato and Levenson’s client, Liljeberg, the Court censured the unsupported 
conclusions drawn by the Judge; 

... the district court’s findings of a “conspiracy” to wrest control of the hospital 
and medical office building fi'om St. Jude and Liljeberg Enterprises border on the 
absurd. . . . 

The district court’s “conspiracy theory” conclusion is based, in part, on the 
view that Liljeberg Enterprises’s or St. Jude’s losses were caused by Lifemark. . . . 


On May 28, 1999, Judge Porteous granted summary judgment in favor of Levenson’s 
client in Alliance Gen. Ins. Co. v. Louisiana SherrifTs Auto. Risk Proa. . Civ. No. 96-0096 1 , 

According to American Express credit card records, Amato paid$130 at Commander’s 
Palace — a fine dining restaurant in New Orleans ~ on April 25, 2000, the day on which Judge 
Porteous signed his long-pending judgment in favor of Amato's client. The judgement was filed 
on tlie docket on April 26, 2000. Amato has informed the government that Rhonda Danes, 
Porteous’s secretary, was present with him at Commander’s Palace on April 25, 2000, and that 
he paid that bill. Danos testified that the pending judgment was not discussed during the April 
25, 2000 rendevous at Commander’s Palace, that she never received any cash or bribe from 
Amato, and that the timing of her meeting with Amato at Commander’s Palace on the day the 
judgment was signed was a coincidence. 
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These findings turn on the remarkable but largely implicit conclusion . . . that, 
under Louisiana law, a second mortgagee . . . cannot initiate foreclosure 
proceedings. The district court and Liljeberg Enterprises offer no statutory or case 
law support for this proposition, for the simple reason that this is not the law. 

Id at 431. 

V. Evidence that Judge Porteous Accepted Things ot Value from Bail Bonds Unlimited and 
Louis and Lori Marcotte in Exchange for Access and Assistance 

Louis and Lori Marcotte operated Bail Bonds Unlimited, a bail bonds company with 
business before the 24th JDC. As a result of the FBI investigation into corruption in the 24th 
JDC, both Ixiuis and Ijjri Marcotte pleaded guilty to bribing Louisiana state judges in addition to 
other offenses. In interviews following their guilty pleas, the Marcottes said they paid for 
expensive meals, trips, and other benefits for Judge Porteous in exchange for favorable treafjnent 
when he was a state judge in the early 1990’s, and that they continued to pay for meals While he 
was a federal judge. The Marcottes estimated the cost of weekly Friday lunches they provided 
for Judge Porteous and his staff and other invitees at about $500 each. They also stated that they 
paid for innumerable additional meals and drinks at expensive restaurants that cost hundreds of 
dollars each. In addition, the Marcottes said they paid for numerous car repairs for Judge 
Porteous and his family, paid for a fence to be built for him, gave parking privileges to 
Porteous’s son at their office near the courthouse, and provided business to his son’s legal courier 
service. 


Other witnesses confirm that Louis Marcotte did numerous favors for and gave many 
gifts to Judge Porteous while he was a state court judge. Former Marcotte employees say that 
Marcotte paid for oar repairs for Judge Porteous and a fence for Judge Porteous’ house. Other 
witnesses report that Marcotte paid for many meals for Judge Porteous and at least one trip to Las 
Vegas, Nevada for Judge Porteous. Additional sources report, and the FBI in one instance 
observed, that Louis Marcotte continued to take Judge Porteous out for meals when he was a 
federal judge. 

In 1992, the Marcottes invited Judge Porteous to Las Vegas with them, but he was unable 
to attend. Several months later, around August 1 992, Rhonda Danes called the Marcottes to 
inform them that Judge Porteous “was ready to go" to Las Vegas with them. The Marcottes and 
iwo local attorneys paid to take Judge Porteous and another state judge to Las Vegas. Danes 
booked the trip on her credit card and then sought reimbursement from Louis Marcotte. The 
Marcottes stated that the arrangement was designed to disguise the fact that they and other 
lawyers were paying for the trip. They also stated that they invited the other attorneys and judge 
to provide cover for Judge Porteous. 

In July 1999, the Professional Bail Agents of America paid $206.80 for lodging for Judge 
Porteous at their conference at the Beau Rivage in Biloxi, Mississippi. Judge Porteous spoke at 
the conference. Judge Porteous did not report this payment on his financial disclosure fonn 
(there is no minimum value for required reporting of travel reimbursements). The charge for 
Porteous’s lodging was paid by the PBAA out of its “master account.” In turn, the Marcottes 
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made a S7,000 contribution to cover expenses on that master account. The Marcottes also 
provided the PBAA with a list of people whose charges should be credited against the Marcotte’s 
credit card. That list included Forteous’s secretary, Rhonda Danos. 

The Marcottes asserted that they also paid for Porteous’s secretary to go to Las Vegas, 
Nevada for many years with them when they were attending annual bail bonding conventions 
there. This began in 1992 and continued through the first few years Judge Porteous was a federal 
judge. The Marcottes have provided the FBI with pictures that show the Judge’s secretary in 
their company in Las Vegas. They claimed that they covered all of Danos’s costs during the 
trips. For several years, the Marcottes also provided Danos and Judge Porteous with five to ten 
tickets each year to an annual police fund-raising party, valued at $100 per ticket. The expenses 
home by the Marcottes on behalf of the Judge’s secretary tend to corroborate their claim that they 
provided gifts to Judge Porteous in exchange for access. The Marcottes explained that Danos 
was the gatekeeper for access to Judge Porteous, and that it was therefore essential to their 
purpose that they kept Danos happy by plying her with gifts as well. 

According to the Marcottes, in exchange for their generosity with Judge Porteous and 
Danos, while Judge Porteous was a state court judge.he gave the Marcottes immediate access to 
him on bonding whenever they needed him. The Marcottes say he granted most of their requests. 
Louis Marcotte told the FBI that Judge Porteous was more likely to grant a problematic request 
after a lunch or a car repair. Judge Porteous also made introductions for the Marcottes to other 
state judges and lent his support by vouching to other judges that Louis Marcotte was a good 
person to deal with on bond issues. He also spoke to other slate judges about the benefits to the 
court system of split bonds, a practice that was extremely beneficial to the business of Bail Bonds 
Unlimited, Following his own agreement to plead guilty to honest service.s fraud and to 
cooperate with the government, former 24th JDC judge Ronald Bodenheimer corroborated much 
of what the Marcottes told the FBI concerning the assistance Judge Porteous provided around the 
courthouse for their business interests in the 24th JDC. 

In addition to making himself accessible and assisting the Marcottes on bonding matters, 
at Louis Marcotte’s request Judge Porteous expunged the felony convictions of two Marcotte 
employees shortly before Judge Porteous left the state bench in 1994. This permitted the 
employees to work for the Marcottes in the bail bonding business, which otherwise was 
prohibited under Louisiana law. It appears that Judge Porteous decision to expunge the 
convictions was contrary to law. Nonetheless, Porteous claimed in an interview with the New 
Orleans Metropolitan Crime Commission that an Assistant District Attorney was present during 
the hearing and failed to object on the record. Even if true, there is no indication that the 
Assistant District Attorney was aware that Porteous was the recipient of a stream of things of 
value from the Marcottes, all of which the Marcottes claim they provided with the specific intent 
to influence Judge Porteous. 

Although the Marcottes have made many allegations of improprieties involving Judge 
Porteous, they have pleaded guilty to charges of extensive fraudulent conduct. They also admit 
that they never obtained an explicit- agreement with Judge Porteous that he would grant bond 
requests in exchange for favors. They claim instead that the agreement was implicit in the 
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relationship, and that the Judge knew very well why they lavished him and his long-time 
secretary with food, drinks, trips, favors, and other things of value. 

VI. Further Circumstantial Evidence that Judee'Porteous Engaged in Corrupt Activities 

The investigation has uncovered large amounts of unexplained cash being deposited in 
Judge Porteous’s accounts. Financial records reveal that Judge Porteous deposited more than 
$57,000 in cash into his checking account between 1998 and 2000. Additional records received 
from Fidelity Homestead Association show that five separate deposits of currency totaling 
approximately $20,000 were also made into the Judge’s money market account from 1998 to 
early 2000. This account was not reported on Judge Porteous’s bankruptcy petition. In addition, 
one of the deposits, made two days after Judge Porteous returned from his Las Vegas trip, was in 
the amount of $5,000, roughly the amount he withdrew over the “bachelor part/' weekend, 
despite casino records that estimated a $1,200 loss during that trip. 

In addition, the investigation has revealed that Judge Porteous’s secretary, Rhorfda Danos, 
paid for many of his expenses from her own bank account. While Judge Porteous did write 
checks to her, the FBI was not able to establish that he fully reimbursed her. In 1999 and 2000, 
for example, Danos paid $41,621,15 for credit card bills and other expenses for Judge Porteous; 
during the same period, she received $32,554.51 in checks from him, Over the same two year 
period, Danos also made $60,027,80 in cash deposits, a greater sum than her payroll and other 
sources of income for the same period. Focusing on year 1 999 in particular, her financial records 
indicate that she may have received as much as thirty to forty thousand dollars in unexplained 
deposits. In addition, in her testimony about her 1999 financial activities, Danos could not 
account for nearly ten thousand dollars in excess of her admitted sources of income that year, 
even giving her the benefit of dubious, post-hoc explanations for some sources of fluids. 
Together, these facts evidence that Danos - on whom Judge Porteous relied for payment of many 
of his own expenses - received additional, unexplained cash during the period that the 
judgement in Lilieberg was pending. Indeed, the Marcottes stated in interviews with the FBI that 
Danos wa.s used specifically to disguise their payments in connection with the 1992 trip to Las 
Vegas for Judge Porteous. 

VII, Evidence that Judge Porteous Is Incomnetent to Serve 

During the course of this investigation the Department has learned that Judge Porteous 
has obtained the reports of medical examiners concluding that he is incompetent to render 
decisions as a federal judge because of permanent mental and psychological impairments. In 
correspondence with Your Honor, Judge Porteous stated that he believes he no longer can meet 
the responsibilities that fall to him as a judge, and that the reports of a psychologist and 
psychiatrist confirm that every day he sits on the bench is a disservice to his fellow judges, to tiie 
parties who appear before him, and to the people of this country who pul their trust in the 
judiciary. This mental impairment follows a history of alcoholism and reckless gambling, 
demonstrated in financial records and attested to by witnesses with whom he has had personal 
relationships. Therefore, in addition to the many allegations of judicial misconduct recited 
above, Judge Porteous’s self-professed inability to render competent and fair decisions as a 
federal judge and the chronicle of his reckless and dishonorable personal behavior while on the 
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federal bench also serve as a basis for possible disciplinary action by the Court or referral to 
Congress for impeachment, 

CONCLUSION 

As noted earlier, issues of statute of limitations, the materiality of the alleged false 
statements, the government’s twin burdens of proof and unanimity at trial, and the availability of 
alternative remedies persuaded the Department that critiiiiml pioseeulioii was nut waiiaiited. The 
results of the FBI’s investigation into allegations of misconduct concerning Judge Porteous, 
however, raise serious doubts about his suitability for office under the constitutional standard of 
good behavior on which that service is contingent. The instances of Judge Porteous’s dishonesty 
in his own sworn statements and court filings, his decade-long course of conduct in soliciting and 
accepting a stream of payments and gifts from litigants and lawyers with matters before him, and 
his repeated failures to disclose those dealings to interested parties and the Court all render him 
unfit as an Article III judge. Based on the evidence of pervasive misconduct described herein, 
the Department respectfully submits this complaint for any further action Your Honor may deem 
warranted. 

Sincerely, 

Jo^C. Keeney/ / 

Deputy Assistant Attorney General 

Criminal Division 

United States Department of Justice 
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IN THE SENATE OF THE UNITED STATES 
SITTING AS A COURT OF IMPEACHMENT 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 
United States District Judge for the ) 

Eastern District of Louisiana ) 

) 
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that funding be provided for the travel and related expenses of these witnesses in order to 
secure their appearance at trial. 

1 . Daniel Petalas 

2. Peter Ainsworth 

3. Richard E. Windhorst, III 

4. Don M. Richard 

5. Sidney Powell 

6. S.J. Beaulieu 

7. Christopher Cox 

8. Kristie Escuider 

9. Andree Braud 

10. Nancy Langston 

1 1 . Current Judges of the U.S. District Court for the Eastern District of 
Louisiana (to be designated) 

1 2. Any witness listed by the House Managers 

At this time Judge Porteous does not anticipate that any of these witnesses will require an 
immunity order. 

As noted above. Judge Porteous also requests that, given the strain on his 
financial resources caused by this litigation, the Senate Impeachment Trial Committee 


that information is in their possession. As a result. Judge Porteous is in the process of preparing third-party 
discovery requests to the U.S. Department of Justice and the U.S. Court of Appeals for the Fifth Circuit, 
among others, in an effort to secure this essential information despite the House Managers refusal to 
provide it. Additional witness designations may be added to his list as more of the necessary discovery is 
made available. 
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provide a mechanism for funding the travel expenses of any witnesses subpoenaed at 
Judge Porteous’ request. As the facts of this case demonstrate. Judge Porteous is without 
the substantial financial resources necessary to defend this case, particularly when 
compared to the vast resources of the House Managers. In order to ensure that the Senate 
Impeachment Trial Committee is able to build a complete record in this matter, Judge 
Porteous is asking for travel funding for his witnesses. Further, to the extent the 
Committee believes further briefing is necessary prior to addressing this funding request. 
Judge Porteous is willing to address the issue more fully in a separate pleading, 

2. Response to House Managers Request for Stipulations 

Judge Porteous is continuing to review the stipulations proposed by the House 
Managers. Those stipulations include a general request that Judge Porteous stipulate to 
the authenticity of the documents listed in the House Managers’ Exhibit List and more 
than 300 proposed factual stipulations. 

As to the House Managers request for a stipulation as to the authenticity of the 
exhibits included on their Exhibit List, Judge Porteous is prepared to execute a stipulation 
to the authenticity of any and all of the documents relating to Articles I, III, and IV that 
have not been redacted, although specifically reser\'ing any objections to the admissibility 
of the documents. 

With regard to the proposed factual stipulations relating to Articles 1, III, and IV, 
Judge Porteous anticipates being in a position to provide a response to the proposed 
stipulations including a stipulation-by-stipulation statement of his position shortly and not 
later than June, 18, 2010. Additionally, to the extent there is an objection to a proposed 
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stipulation, the grounds will be outlined in the response. Judge Porteous opposes the 
procedure proposed by the House Managers with regard to the stipulations and does not 
believe that it is appropriate to impose any stipulations in the absence of the agreement of 
the parties. 

3. Reouest for Stipulations 

Judge Porteous is in the process of preparing proposed stipulations for the 
consideration of the House Managers. These stipulations likely will not be presented to 
the House Managers until sometime after the pretrial motions deadline currently set on 
June 15, 2010. 


Respectfully submitted, 



Richard W, Westling 
Chelsea S. Rice 
Jackson B. Boyd 
Anthony J. Burba 

Ober, Kaler, Grimes & Shriver, P.C. 
1401 H Street, N.W., Suite 500 
Washington, D.C. 20005 

Samuel S. Dalton 
Attorney at Law 
2001 Jefferson Highway 
P.O. Box 1 050 1 
Jefferson, LA 70181-0501 


Jonathan Turley 

J.B. & Maurice C. Shapiro Professor 
of Public Interest Law 
George Washington University 
Law School 

2000 H Street, N.W. 

Washington, D.C. 20052 

Remy Voisin Starns 
Attorney At Law PLLC 

2001 Jefferson Highway 
P.O. Box 10501 
Jefferson, LA 70181-0501 


Counsel for G. Thomas Porteous, Jr., 

United States District Judge for the Eastern District of Louisiana 
Submitted: June 9, 20 1 0 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 9* day of June 20 1 0, a copy of the foregoing pleading 
was served by electronic mail on the House Managers, through counsel, at the following 
e-mail addresses: 


Alan Baron - abaron@sevlarth.coni 


Mark Dubester - Mark.Dubester@maiI.hou.se.»ov 
Harold Damelin - Harold.Damelin@mail.housc.t;ov 


Kirsten Konar - kkonar@sevrartli.coni 


Jessica Klein, Clerk - Jessica.Klein@mail.house.gov 


/•"'I 

t 

Richard W. Westling 


170028 
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the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

J.B, AND Maurice C. Shapiro Professor 
OF Public Interest Law 


June 9, 2010 


Bv Electronic and Regular Mail 

The Honorable Claire McCaskill, Chair 
The Honorable Onin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judge G. Thomas Porteons 

Dear Senator McCaskill and Senator Hatch: 

Last night, I was informed by the staff director, Mr. Derron Parks, that the Senate 
Imi^chment Trial Committee expects the submission of Judge Porteous’s Preliminary 
Designation of Witnesses as to Article 11, Request for Subpoenas as to Article 11, Related 
Funding and Immunity Orders as to Article U, and Response Addressing Stipulations as 
to Article II by noon on Thursday, June 10, 2010. 

As the staff is aware, I only joined the case in a couple weeks ago. As I explained 
in a letter I sent yesterday, new counsel in the case from the law firm of Bryan Cave LLP 
were only retained as counsel on June 9, 2010. At the time, Mr. Westling agreed to 
remove himself from matters related to Article 11 and I will work exclusively wi^ Bryan 
Cave on that article. I will also serve as co-lead counsel with Mr. Westling on Articles I, 
III, and IV. 

This change was prompted by the appearance of a conflict of interest raised by the 
House and Senate counsel related to that Article. As a result, we will no longer have the 
benefit with regard to Article 11 of the experience and preparation of Mr. Westling and 
the other lawyers who have been working on this matter for the past year. In my letter to 
the Committee, 1 asked that we discuss the need for a continuation of the case in light of 
the change in the defense team. 


The George Washington University Law School 
1000 H Street, NW • Washington, DC 20052 • 202-994-7001 • 202-994-9811 
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the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

I.B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


Although we understand the Committee’s desire to proceed expeditiously on this 
matter to a trial, it would produce a gross unfairness and would violate fundamental due 
process to require new counsel to designate witnesses, identify exhibits or take any of the 
other preliminary steps without having an oj^rtunity to learn the full facts underlying 
this Article. Bryan Cave and I would require 45-60 days to review fully the dociunents 
and records in die case and be in a position to engage in pre-trial exchanges of 
information, motions in limine, stipulations and the like. The desire to keep to an 
expedited schedule for trial should not be allowed to trump basic due process concerns. 

In order not to delay matters unnecessarily, we agreed to file on these matters vis- 
^-vis Articles I, III, and IV. We do so despite the fact that new counsel was not in a 
position to be fully informed as to the underlying facts. However, on Article II, the 
demand for filings tomorrow and the following week would raise serious ethical and 
procedural problems in forcing counsel to effectively file critical motions with little or no 
knowledge of the salient facts. 

In a brief conversation with Mr. Parks, it was made clear that the Committee 
would not even entertain an extension in due to the change in representation in the last 
twenty-four hours - despite the fact that federal counsel routinely allow for such changes 
in these circumstances. We were also told that tomorrow’s filing is preliminary and 
made be amended. In order to avoid unnecessary litigation, we will indeed make a 
preliminary filing by the noon deadline. However, this is done with the express 
understanding that counsel does not (and cannot) supply a full accoimting on these issues 
and may have to substantially amend these filings. We will also seek a continuation of 
the schedule by 60 days to allow the defense to properly prepare and fully represent 
Judge Porteous. Once again, it is not clear why an arbitrary trial date should control over 
the serious due process issues raised by the schedule. Following the same schedule as the 
last impeachment proceeding involving former Judge Alcee Hastings, the trial would not 
have been scheduled until February 201 1. We are not asking for such a schedule, but the 
insistence on trying this case before the August recess creates an abbreviated and unfair 
process. We will seek to address these issues in tomorrow’s meeting and will file a 
formal motion for a continuance in the case by Friday. We would be happy to discuss 
these issues directly with you and opposing counsel at any time of your convenience. 


The George Washington University Law School 
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the GEORGE 
WASHINGTON 


UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

J.B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


Respectfully, 




Jonathan Turley 

Co-Lead Counsel to Judge G. Thomas Porteous 


Daniel C. Schwartz 
P.J. Meiti 


BRYAN CAVE LLP 


cc: Senate Counsel 

House Counsel 
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9tt Senate of t|ie tHniteli ^tateo 

Sitting as a Court of Impeachment 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 

JUDGE G. THOMAS PORTEOUS JR. PRELIMINARY DESIGNATION OF 
WITNESSES, REQUEST FOR SUBPOENAS, RELATED FUNDING AND 
IMMUNITY ORDERS, AND RESPONSE ADDRESSING STIPULATIONS 
RELATED TO ARTICLE II 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and files his Preliminary Designation of Witnesses, 
Request for Subpoenas and Relating Funding, Requests for Immunity, and Stipulations 
related to Article II. 

As detailed in a letter sent to the Senate Impeachment Trial Committee yesterday, 
June 9 , 2010, Judge Porteous has retained, just this week, new counsel to represent him in 
relation to Article 11 (hereinafter referred to as “Article II counsel”).' This change was 
prompted by the suggestion of a conflict of interest raised by the House and Senate 
counsel in regards to lead counsel Richard Westling and his law firm as to issues related 
to Article II. As a result of this bifurcation of representation as to the Articles of 
Impeachment, Judge Porteous’s Article II counsel will no longer have the benefit of the 
experience and preparation of Mr. Westling and the other lawyers who have been 


Article II counsel consists of co-lead counsel Professor Jonathan Turley and 
Daniel Schwartz and P.J. MeitI of Bryan Cave LLP. 
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working on this matter for the past year with regard to Article II. Therefore, Article II 
Counsel must review the facts and issues related to Article II from the beginning - a 
process that is just beginning and will likely take several weeks, if not months. 
Therefore, Article II counsel had requested, through letter and conversation with 
Committee Staff, for an extension of time, beyond June 10, 2010, to file this pleading.^ 
This request was based on counsel’s ethical concerns regarding their representation of 
Judge Porteous, issues of due process, and basic fairness. Moreover, although aware of 
the need to expeditiously move this matter to trial, this request was premised on the 
notion that due process concerns should outweigh procedural deadlines. Committee staff 
declined this request and demanded that Article II counsel file the instant pleading by 
noon on June 10, 2010, in advance of the meeting of all counsel regarding “witnesses, 
immunity, etc.” as outlined in the May 26, 2010 scheduling order.^ 

Judge Porteous, through Article H counsel, are in no position and have no ability 
to respond fully and adequately to the issues raised in this pleading and intend to 
substantially supplement and/or amend this filing as they review the evidence and issues 
related to Article II. Judge Porteous, through Article II counsel, reserves the right to add. 


^ Judge Porteous’ Article II counsel is cognizant of the Committee’s May 26, 2010 
Scheduling Order which required that “Applications for modification [of scheduling 
deadlines] shall be made no later than two (2) business days prior to the due date.” 
Article II counsel, however, was not retained as of June 4, 2010, the relevant date for 
seeking an extension of the instant pleading. As a result. Judge Porteous is not filing an 
out-of-time motion for an extension at this time. If the Committee believes additional 
briefing regarding the necessity for the change in counsel, the requested delay, or other 
matters. Judge Porteous’ counsel is prepared to provide such briefing. 

^ Alternatively, Article II counsel proposed that the deadline for filing this pleading 
be extended, at the very least, until after Article II counsel met with the Committee and 
the House Managers on June 10, 2010 at 2:00 p.m., as previously scheduled by the 
Committee’s May 26, 2010 Scheduling Order. This request was also denied. 
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remove, or amend all and any portion of this filing.'* Nevertheless, out of respect for the 
Committee and its orders, and given no other option for redress of the request by for an 
extension by the Committee, Judge Porteous, through Article II counsel, submits the 
instant preliminary filing. 

1. Preliminary Designation of Witnesses 

As this preliminary stage, without the benefit of his counsel’s review of all facts 
and circumstances underlying Article 11, Judge Porteous may reasonably call individuals 
falling into the following categories: 

• Any witness listed by the House Managers. 

• Any witness listed by counsel for Judge Porteous as to Article 1, III, and IV. 

• Judges of the 24'*' Judicial District Court for the Parish of Jefferson and/or 
State of Louisiana between 1 984 and 2004. 

• Staff or employees of Judges of the 24'*' Judicial District Court for the Parish 
of Jefferson and/or State of Louisiana between 1 984 and 2004. 

• Judges of the U.S. District Court for the Eastern District of Louisiana between 
1984 and 2004. 

• Staff or employees of Judges of the U.S. District Court for the Eastern District 
of Louisiana between 1 984 and 2004. 

• Judges of the Fifth Circuit of the United States Court of Appeals. 

• Any individuals related to or associated with Louis or Lois Marcotte. 

• Individuals, other than the Marcottes, employed as bail bondsmen in the 
Parish of Jefferson or the State of Louisiana between 1984 and 2004. 

• Any member of Judge Porteous staff, including but not limited to law clerks, 
interns, or administrative staff between 1984 and 2004. 


'* Moreover, the responses provided herein, are also limited because discovery is 
still on-going and because, to date, a substantial amount of the material that Judge 
Porteous believes is necessary to prepare his defense, and which he has requested from 
House Managers, has not been produced. 
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• Representatives of, or individuals employed by, restaurants or dining 
establishments frequented by the Marcottes and/or Judge Porteous between 
1984 and 2004. 

• Other judicial officers, including but not limited to, Justices of the Peace for 
the Parish of Jefferson and/or State of Louisiana between 1984 and 2004. 

• Any individual involved with or with knowledge of the Wallace criminal 
conviction and the subsequent Motion to Set Aside the Conviction, including 
attorneys representing Mr. Wallace. 

• Any individual connected to the issuance of or underwriting of bonds that 
were set or adjudicated by Judge Porteous between 1 984 and 2004. 

• Members of Judge Porteous’s immediate family. 

• Any other individual with knowledge of the alleged conduct within Article II. 

2. Requests for Subpoenas 

At this preliminary date, and without sufficient time to fully identify specific 
individuals to testify, Judge Porteous cannot request that specific subpoenas be issued. 
Judge Porteous does intend to request that subpoenas be issued for specific individuals 
related to his defense of Article II and will supplement this pleading on a timely basis. 

3. Related Funding 

Despite not being able, at this time, to identify specific individuals who will serve 
as likely witnesses in relation to Article II, Judge Porteous does request, given the strain 
in his financial resources caused by this litigation, that the Senate Impeachment Trial 
Committee provide a mechanism for funding the travel expenses (including applicable 
per diem fees) of any witnesses subpoenaed at Judge Porteous’ request. 

As the facts of this case demonstrate. Judge Porteous is without the substantial 
financial resources necessary to defend this case, particularly when compared to the vast 
resources of the House Managers. In order to ensure that the Senate Impeachment Trial 
Committee is able to build a complete record in this matter. Judge Porteous is asking for 
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travel funding for any witnesses, located outside the Washington metropolitan area. 
Otherwise, Judge Porteous will be deprived of the ability to provide witnesses in his 
defense. 

Judge Porteous also requests that the Committee provide for travel funding related 
to Judge Porteous’s own required travel to Washington, D.C., so that he may fully 
participate in his own defense and attend all necessary proceedings. Similarly, Judge 
Porteous requests that the Committee reimburse him for any out-of-pocket legal expenses 
(outside of attorneys fees) incurred as a result of his defense of this action.^ 

4. Immunity Orders 

At this preliminary date, and without sufficient time to fully identify specific 
individuals to testify, Judge Porteous cannot identify and request specific immunity 
orders. Judge Porteous anticipates that certain immunity orders may be required, 
including, but not necessarily limited to, those for judges (both state and federal), other 
judicial officers, staff and employees of judges and judicial officers, and other 
individuals, beyond the Marcottes, employed as bail bondsmen in the Parish of Jefferson 
and/or the State of Louisiana. Judge Porteous will supplement this pleading on a timely 
basis. 

5. Response to House Managers Request for Stipulations 

Having just entered the case, Judge Porteous’ Article II counsel has only begun to 
review the stipulations proposed by the House Managers. The House Manager’s List 
contains over 300 proposed factual stipulations. Although only ten of the stipulations 
proposed are specifically identified as relating to Article II, a number of other stipulations 

^ Judge Porteous is willing to separately and more fully brief the related funding 
issue if the Committee believes that to be useful. 
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are potentially relevant and material to Judge Porteous’ Article 11 defense. Judge 
Porteous anticipates being able to respond to the proposed stipulations after review of the 
relevant facts and circumstances related to Article 11. Judge Porteous opposes the 
procedure proposed by the House Managers with regard to the stipulations and objects to 
any procedure that would impose any stipulations in the absence of the agreement of the 
parties. In light of the lack of knowledge on the basis for these stipulations, Judge 
Porteous must currently oppose the stipulations pending further review when such 
opposition may be withdrawn. 

6. Request for Stipulations 

Having Just entered the case, Judge Porteous’ Article II counsel has not yet 
prepared proposed stipulations. Judge Porteous will present these stipulations to the 
House Managers in a timely manner after review of the relevant facts and circumstances 
related to Article II. 


Respectfully submitted. 


/s/ Jonathan Turley 
Jonathan Turley 
2000 H Street, N.W. 
Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 
Daniel C. Schwartz 
P J. MeitI 

BRYAN CAVE LLP 
11 55 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 
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Counsel for the G. Thomas Porteous Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 1 0, 20 1 0 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 10, 2010, I caused copies of the foregoing to be 
served by electronic means on the House Managers, through counsel, at the following 
email addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - Harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@.sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 


/s/ P.J. MeitI 
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In Senate of tfie ^niteb ^tates^ 

Sitting as a Court of Impeachment 


) 

In re; ) 

Impeachment of G. Thomas Porteons, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 


PRELIMINARY DESIGNATONS BY THE HOUSE OF REPRESENTATIVES 
OF WITNESSES, REQUESTS FOR SUBPOENAS, REQUESTS FOR IMMUNITY 

AND STIPULATIONS 

Pursuant to the Senate Impeachment Trial Committee’s Scheduling Order of May 
26, 2010, the House of Representatives (“House”), through its Managers and counsel, 
respectfully submits this preliminary designation of witnesses, requests for subpoenas, 
requests for immunity, and stipulations. The House respectfully submits: 

I. PRELIMINARY DESIGNATIONS OF WITNESSES 
AND REQUESTS FOR SUBPOENAS AND IMMUNITY ORDERS 

The House seeks subpoenas for several individuals to require their attendance at 
the impeachment trial. ' As a practical matter, the House may end up excusing some of 
these witnesses, as they may become unnecessary because of the stipulation process or as 
the House makes decisions that may streamline the case. Further, it is possible that some 
of these witnesses may end up being called solely as rebuttal witnesses, but because of 
their relationship to Judge Porteous or their reluctance to testify, it is important that they 
be under subpoena so they are available to provide testimony on short notice if so 


'Because this is a preliminary designation, the House understands that additional 
witnesses may be added to the list. 
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required. The House expects to work out arrangements with those individuals so that 
they would be under subpoena but “on call” if their testimony were required. 

Several of these witnesses have been immunized in prior proceedings (including 
the House Impeachment Task Force Hearings), and, accordingly, the House requests that 
the Senate apply for immunity orders in connection with these witnesses’ testimony at the 
Impeachment trial. 

The House seeks trial subpoenas for the following individuals, and seeks 
immunity orders as indicated below: 

1 . Hon. G. Thomas Porteous, Jr., (Immunity Order) 
do Richard Westling, Esq. 

2. Jacob Amato, Jr. (Immunity Order) 
do Ralph Capitelli, Esq. 

3. Robert Creely (Immunity Order) 
do Ralph Capitelli, Esq. 

4. Leonard Levenson, Esq. (Immunity Order) 
do Franz Zibilich, Esq. 

5. Donald Gardner, Esq. 
do Ralph Whalen, Esq. 

6. Rhonda Danos (Immunity Order) 
do Pat Fanning, Esq. 

7. Joseph Mole, Esq. 

8. Louis Marcotte 

do Martin Regan, Esq. 

9. Lori Marcotte 

10. Jeffrey Duhon 

11. Aubrey Wallace 

12. Mike Reynolds 
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13. Ronald Bodenheimer 

c/o Edward Castaing, Esq, 

14. Bruce Netterville, Esq. (Immunity Order) 
c/o Robert Habans, Esq. 

15. Claude Lightfoot, Esq. 

16. William Greendyke, Esq, 

17. FBI Special Agent DeWayne Homer 

18. Former FBI Special Agent Bobby Hamil 

19. Former FBI Special Agent Cheyanne Tackett 

II. REQUEST FOR STIPULATIONS 

The House, by way of a letter to Judge Porteous’s counsel dated April 9, 2010, 
sought stipulations as to the authenticity of all the documents on the exhibit list.^ 

The House, by way of a letter to Judge Porteous’s counsel dated April 19, 2010, 
provided 308 factual stipulations for counsel’s consideration.^ 

By way of a letter to the House Impeachment Staff dated April 21, 2010, Judge 
Porteous’s counsel represented that he would “work through both the documents and the 
factual stipulations as expeditiously as possible and will likely address both of these 
issues on a rolling basis in an effort to keep this process moving.” In that letter, counsel 


^ See Letter from Alan I. Baron, Esq. to Richard Westling, Esq., April 9, 2010 (attached to 
this pleading as “Attachment 1”). 

^ See Letter from Alan I, Baron, Esq. to Richard Westling, Esq., with attachment, April 
19, 2010 (attached to this pleading as “Attachment 2”). 

^See Letter from Richard W. Westling, Esq. to Alan Baron, et al, April 21, 2010 at 2 
(attached to this pleading as “Attachment 3”). 
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also represented that he would “begin to evaluate possible stipulations that we might seek 
on behalf of Judge Porteous.” 

As of the time of filing this motion, the House has not received any response from 
counsel to the House’s proposed stipulations, nor has the House received proposed 
stipulations from counsel. 

The stipulation process constitutes an important way of focusing the disputed 
factual issues in this case and reducing the need for testimony or other evidence on facts 
that are not in genuine dispute. Thus, as a practical matter, there should be no question 
as to the authenticity of the various business records and bank records of Judge Porteous 
and other witnesses; nor should there be any legitimate question as to the authenticity of 
various court records - some of which are certified. Further, many of the requests for 
factual stipulations are based on the content of those records and, for counsel’s 
convenience, cite evidentiary and other record support. 

The House further requests that the Committee follow the practice that the Senate 
Impeachment Trial Committee employed in the Hastings Impeachment proceeding, and, 
in essence, accept proposed stipulations which are established by the record where there 
is not likely to be conflicting evidence, and where there have been no other reasonable 
grounds offered by a party for a failure to stipulate.^ 


^ See Disposition of Proposed Stipulations of Fact Submitted by the House Managers - 
Sixth Order, Senate Impeachment Trial Committee (Judge Hastings), June 23, 1989, 
reprinted in Report of the Senate Impeachment Trial Committee on the Articles against 
Judge Alcee Hastings, S. Hrg. 101 194, Pt. 1, 101st Cong., 1st Sess. at 855 (1989). That 
document is attached as “Attachment 4.” More precisely, the categories of the proposed 
stipulations that were not accepted by the Senate involved stipulations where: 

one or more of the following circumstances was present: where the 
proposed stipulation was solely or principally dependent on the testimony 
of witnesses, such as FBI agents, and/or internal FBI documents, whose 
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The House further notes that in Judge Porteous’s Replication, he did not set forth 
competing versions of facts, but primarily argued for various reasons that the conduct 
alleged did not rise to the level of “high crimes or misdemeanors.” We request that the 
Senate direct Judge Porteous to respond to the House’s proposed stipulations by a date 
certain, and to provide specific factual bases to explain any failure to stipulate. We 
further request that the House be provided the opportunity to file its response addressing 
Judge Porteous’s objections, and that the Senate reserve its right to accept as proven the 
House’s proposed stipulations. 

WHEREFORE, the House requests that the Senate Impeachment Trial Committee 
issue subpoenas and seek immunity orders for the persons identified in this pleading; and 
further requests that the Senate Impeachment Trial Committee require Judge Porteous to 
respond promptly and by a certain date to the proposed stipulations by the House. 


credibility and accuracy Judge Hastings has questioned ...; where they 
were central to a disputed issues, upon which conflicting testimony 
clearly will be presented at the proceedings ...; where it was concluded 
that the evidence could be simply and better introduced through a witness’ 
full testimony on a matter or through an unexcerpted transcript of a 
recorded conversation rather than by excerpts or characterization of 
testimony or conversations ...; where the proposed stipulations contained 
characterizations or inferences, rather than simply factual recitations or 
events ...; where it was not possible to find sufficient support in the 
evidence known or cited in House filings, where there was a serious 
question about the admissibility of the evidence which should be 
considered at the proceedings ... and where Judge Hastings interposed 
specific and substantial objections. Where it was possible to revise a 
proposed stipulation to correct factual inaccuracies, correlate it more 
closely to the documentary materials and evidence fi-om which it was 
drawn or to accommodate a valid objection or concern of the committee, a 
proposed revision has been made....” 

“Disposition of Proposed Stipulations” at 3-4, Hastings Impeachment Report at 857-58. 
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Respectfully submitted, 


The United States House of Representatives 



^ Adam Schiff, Manager ^ Bob Goodlatte, Manager 


Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C. “Hank” Johnson, F. James Sensenbrenner, Jr, 


June 8, 2010 
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Conste£t£( of tfie tHniteb States! 
^Qust of i^epre^entatibes: 
SSasbington, BC 20515 


April 9, 2010 

Richard Westling, Esq. 

Ober Kaler GrirBCS & Shriver 
1401 H Street. N.W. Suite 500 
Washington. D.C. 20005 

Re: Impeachment of Judge G. Thomas Porteous - 

Request for Stipulation as to Authenticity 


Dear Mr. Westling. 

As part of our attempt to proceed in an orderly fashion and minimize unnecessary delays 
in connection with the trial, we request that you stipulate to the authenticity of the exhibits on the 
Exhibit List that we have provided you by separate letter dated March 23, 2010. We specifically 
recognize that in stipulating to authenticity, you would continue to preserve your right to object 
to the admissibility of any such exhibit on the basis of relevancy, hearsay, or any other grounds 
other than authenticity. 

If there are specific exhibits referenced on the Exhibit List to which you are unwilling to 
stipulate as to authenticity, we request that you identify those exhibits and provide the reasons. 
We are also willing to answer questions you may have concerning any of the exhibits. 

If you have any questions, please do not hesitate to contact Mark H. Dubester, 202-226- 
2404, or Harry Damelin, 202-226-0109, so we can discuss and try to resolve any issue you might 
have. 


Sincerely, 



Alan I. Baron 

Special Impeacliment Counsel 
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CongrefijS of tl^e States 

9aai((iington, BC 205t5 


April 19, 2010 

Richard Westling, Esq. 

Ober Kaler Grimes and Shriver 
1401 H Street, N.W. Suite 500 
Washington, D.C. 20005 



Dear Mr. Westling, 

As a part of our attempt to proceed in an orderly fashion and minimize 
unnecessary delays in connection with the impeachment trial of Judge Porteous, and as 
also suggested by you in your April 9, 2010 letter to Senators McCaskill and Hatch, we 
are providing the attached list of 308 proposed factual stipulations for your review and 
agreement. 

All of the proposed stipulations ar e based on documents or testimony that is part 
of the Task Force’s Hearing record. Where appropriate, the proposed stipulation cites to 
particular documents or testimony that suppoit tlie stipulation. 

We are available to discuss any issues you may have with regard to the proposed 
stipulations. We are also amenable to consider any additional factual stipulations you 
may wish to submit on behalf of Judge Porteous. Please feel free to contact Harold 
Damelin (202-226-0144) or Mark Dubester (202-226-2404) with regard to any issues you 
have regarding the enclosed stipulations. 


Sincerely, 



Alan I. Baron 

Special Impeachment Counsel 


Enclosures 
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April 19, 2010 

Stipulations — Impeachment of G. Thomas Porteous, Jr. 

III. Judge G. Thomas Porteous' 

1 . Judge Porteous was bom on December 14, 1946, 

2. Judge Porteous married Carmella Porteous on June 28, 1 969. 

3. Judge Porteous and his wife Carmella had four children: Michael, Timothy, Thomas and 
Catherine. 

4. Judge Porteous graduated from Louisiana State University Law School in May 1971. 

5. From approximately October 1973 through August 1984, Judge Porteous served as an 
Assistant District Attorney in Jefferson Parish, Louisiana. Judge Porteous was permitted 
to hold outside employment while working as an Assistant District Attorney. 

6. From January 1973 until July 1974, Judge Porteous was a law partner of Jacob Amato, Jr. 
at the law firm of Edwards, Porteous & Amato. 

7. Attorney Robert Creely worked at the law firm of Edwards, Porteous, & Amato for some 
period of time between January 1973 and July 1974. 

8. Judge Porteous was elected to be a judge of the 24'*' Judicial District Court in Jefferson 
Parish, Louisiana in August 1984. He took the bench on December 19, 1984, and 
remained in that position until October 28, 1994. 

9. On August 25, 1994, Judge Porteous was nominated by President Clinton to be a United 
States District Court Judge for the Eastern District of Louisiana. 

10. Judge Porteous’s confirmation hearing before the Senate Judiciary Committee was held 
on October 6, 1994. 

11. Judge Porteous was confirmed as a United States District Court Judge for the Eastern 
District of Louisiana by the United States Senate on October 7, 1 994. 

12. Judge Porteous received his judicial coitunission on October 11, 1994, 

13. Judge Porteous was sworn in as a United States District Court Judge for the Eastern 
District of Louisiana on October 28, 1994. 

14. Judge Porteous’s wife, Carmella, passed away on December 22, 2005. 


The numerical designations of the headings in these Stipulations correspond to the related 
sections in the Report of the House Committee on the Judiciary, which accompanied H. Res. 
1031, 1 1 Ith Cong. 2d Sess. (2010), 
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IV. Procedural Background 

1 5. Starting in or about late 1 999, the Department of Justice and the Federal Bureau of 
Investigation commenced a criminal investigation of Judge Porteous. The investigation 
ended in early 2007, without an indictment being issued. 

16. By letter dated May 1 8, 2007, the Department of Justice submitted a formal complaint of 
judicial misconduct regarding Judge Porteous to the Honorable Edith H, Jones, Chief 
Judge of the United States Court of Appeals for the Fifth Circuit. (Ex. 4). 

1 7. Upon receipt of the Department of Justice’s May 1 8, 2007 complaint letter, the Fifth 
Circuit appointed a Special Investigatory Committee (the “Special Committee”) to 
investigate the Department of Justice’s allegations of misconduct by Judge Porteous. 

1 8. Judge Porteous was initially represented by attorney Kyle Schonekas in the Special 
Committee proceedings. 

19. Kyle Schonekas withdrew from representing Judge Porteous in the Special Committee 
proceedings on or before July 5, 2007. 

20. On or before August 2, 2007, attorney Michael H. Ellis represented Judge Porteous in the 
Special Committee proceedings. 

21. On or before October 16, 2007, attorney Michael H. Ellis withdrew from representing 
Judge Porteous in the Special Committee proceedings because of “irreconcilable 
differences.” 

22. A hearing was held before the Special Committee on October 29 and 30, 2007 (the “Fifth 
Circuit Hearing”). At the Fifth Circuit Hearing, Judge Porteous represented himself, 
testified pursuant to a grant of formal inununity, cross-examined witnesses and called 
witnesses on his own behalf 

23. After the Fifth Circuit hearing, the Special Committee issued a report to the Judicial 
Conference of the Fifth Circuit dated November 20, 2007, which concluded that Judge 
Porteous committed misconduct which “might constitute one or more grounds for 
impeachment.” (Ex. 5). 

24. On December 20, 2007, by a majority vote, the Judicial Council of the Fifth Circuit 
accepted and approved the Special Committee’s November 20, 2007 Report and 
concluded that Judge Porteous “had engaged in conduct which might constitute one or 
more grounds for impeachment under Article I of the Constitution.” The Judicial Council 
of the Fifth Circuit thereafter certified these findings and the supporting records to the 
Judicial Conference of the United States. (Ex. 6 (a)). 

25. On June 17, 2008, the Judicial Conference of the United States determined unanimously, 
upon recommendation of its Committee on Judicial Conduct and Disability, to transmit to 
the Speaker of the House a certificate “that consideration of impeachment of the United 
States District Judge G. Thomas Porteous (E D. La.) may be warranted.” (Ex. 7). 
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26. On September 10, 2008, the Judicial Council of the Fifth Circuit issued an “Order and 
Public Reprimand” against Judge Porteous, ordering that no new cases be assigned to 
Judge Porteous and suspending Judge Porteous’s authority to employ staff for two years 
or “until Congress takes final action on the impeachment proceedings, whichever occurs 
earlier.” (Ex. 8). 

27. On September 17, 2008, the House of Representatives of the 1 10th Congress passed H. 
Res. 1448, which provided in pertinent part: “Resolved, That the Committee on the 
Judiciary should inquire whether the House should impeach O. Thomas Porteous, a judge 
of the United States District Court for the Eastern District of Louisiana.” 

28. On January 1 3, 2009, the House of Representatives passed H. Res. 1 5, continuing the 
authority of H. Res. 1 448 for the 1 1 1 th Congress. 

VIII. Article I — The Lilieberg Case 

29. Jacob Amato, Jr. and Robert Creely formed a law partnership in about 1975 that lasted 
until 2005. (Ex. 16). 

30. While Judge Porteous was on the state bench, he requested cash fi'om Robert Creely on 
several occasions. Creely provided cash to Judge Porteous in response to those requests. 
(Exs. 11, 12 and 16). 

3 1 . Judge Porteous knew that some portion of the money he received from Robert Creely 
came from Jacob Amato, Jr. as well. (Task Force Hearing I, Exs. 16, 24). 

32. There came a time where Robert Creely expressed resistance to providing monies to 
Judge Porteous while he was on the state bench. (Task Force Hearing I and Ex. 10). 

33. Beginning in 1988, Judge Porteous began increasingly to assign Robert Creely 
curatorships. (Ex. 11). 

34. In 1988, Judge Porteous assigned at least 1 8 curatorships to Robert Creely. (Exs. 189- 
190). 

35. In 1989, Judge Porteous assigned at least 21 curatorships to Robert Creely. (Exs. 189- 
190). 

36. In 1990, Judge Porteous assigned at least 33 curatorships to Robert Creely. (Exs. 189- 
190). 

37. In 1991, Judge Porteous assigned at least 28 curatorships to Robert Creely. (Exs. 189- 
190). 

38. In 1992, Judge Porteous assigned at least 44 curatorships to Robert Creely. (Exs. 189- 
190). 


3 
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39. In 1993, Judge Porteous assigned at least 28 curatorships to Robert Creely, (Exs. 189- 
190). 

40. In i 994, Judge Porteous assigned at least 20 curatorships to Robert Creely. (Exs. 1 89- 
190). 

41. The Amato & Creely law firm earned a fee of between $ 1 50 and $ 200 for each 
curatorship that Judge Porteous assigned to Robert Creely. 

42. As a result of Robert Creely being assigned at least 192 curatorships by Judge Porteous, 
the Amato & Creely law firm earned fees of at least $37,500. (Exs. 189 and 190). 

43. Judge Porteous received a portion of the fees associated with the curatorships he assigned 
to Robert Creely. (Ex. 12). 

44. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
receipt of money for Robert Creely and Jacob Amato, Jr.: 

Q: When did you first start getting cash from Messrs. Amato, 

Creely, or their law firm? 

A; Probably when I was on State bench. 

Q: And that practice continued into 1994, when you became a 

Federal judge, did it not? 

A; 1 believe that’s correct. (Ex. 10). 

45. At the Fifth Circuit Hearing, Judge Porteous admitted under oath that the cash he 
received from Robert Creely “occasionally” followed his assignment of curatorships to 
Creely, (Ex. 10). 

46. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding the 
relationship between Mr, Creely’s resistance to giving Judge Porteous money and Judge 
Porteous’s assignment of curatorships to Mr. Creely: 

Q: Do you recall Mr, Creely refusing to pay you money before 

the curatorships started? 

A: He may have said I needed to get my finances under 

control, yeah. (Ex, 10). 

47. At the Fifth Circuit Hearing, Judge Porteous questioned Jacob Amato, Jr. as follows 
regarding the reasons why Amato and Creely gave Judge Porteous money: 

Porteous: [J]usf so I’m clear, this money that was given to me, 

was it done because I’m a judge, to influence me, or just because 
we’re friends? 
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Amato: Tom, it’s because we’re friends and we’ve been 

friends for 35 years. And it breaks my heart to be here. (Ex. 20). 

48. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding the 
amount of money he received from Jacob Amato, Jr. and Robert Creely or their law firm: 

Q: Judge Porteous, over the years, how much cash have you 

received from Jake Amato and Bob Creely or their law firm? 

A: I have no earthly idea. 

Q: It could have been $10,000 or more. Isn’t that right? 

A; Again, you’re asking me to speculate. I have no idea is all 
I can tell you. 

Q: When did you first start getting cash from Messrs. Amato, 

Creely, or their law firm? 

A: Probably when I was on State bench. 

Q: And that practice continued into 1994, when you became a 

Federal judge, did it not? 

A: I believe that’s correct. (Ex. 10). 

49. Attorney Donald Gardner is a long time friend of Judge Porteous. 

50. While Judge Porteous was a state judge, he assigned more than 50 curatorships to Donald 
Gardner. (Ex. 36). 

51. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
receipt of cash from Don Gardner: 

Q: Now, other than Messrs. Amato and Creely, who else 

had — what other lawyers — lawyer friends of yours have given you 
money over the years? 

A: Given me money? 

Q: Money, cash. 

A: Gardner may have. Probably did. 

Q: And when is the last time Mr. Gardner gave you money? 

A: Before I took the Federal bench. I’m sure. 

Q; Okay. And do you recall how much? 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00445 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



428 


April 19, 2010 


A: Absolutely not. (Ex. 10). 

52. On January 1 6, 1 996, as a Federal judge. Judge Porteous was assigned a civil case, 
Lifemark Hospitals of La.. Inc, v. Lilieberg Enterprises. Inc. (Ex. 50). 

53. The Lilieberg case was filed in 1993 and had been assigned to other judges before being 
transferred to Judge Porteous on January 16, 1996. 

54. The Lilieberg case was set for a non-jury trial before Judge Porteous on November 4, 
1996. 

55. On September 19, 1996, the Liljebergs filed a motion to enter the appearances of Jacob 
Amato, Jr. and Leonard Levenson as their attorneys. Judge Porteous granted the motion 
on September 26, 1996. (Exs. 51 (a) and 51 (b)). 

56. Jacob Amato, Jr. and Leonard Levenson were hired by the Liljebergs on a contingent fee 
basis, and, pursuant to the terms of their retainer, if the Liljebergs prevailed in the 
litigation they would both receive substantial fees. (Exs. 1 8 and 52). 

57. The motion to enter Jacob Amato, Jr.’s appearance identified him as being with the law 
firm of Amato & Creely. (Ex. 51 (a)). 

58. On October 1 , 1 996, attorney Joseph Mole on behalf of his client, Lifemark, filed a 
Motion to Recuse Judge Porteous. (Ex. 52). 

59. When the Liljebergs filed their Motion to Recuse, Joseph Mole, counsel for Lifemark, 
was unaware of any prior financial relationship between Amato & Creely and Judge 
Porteous. (Ex. 52). 

60. The Liljebergs filed their Opposition to the Motion to Recuse, on October 9, 1996. 

(Ex. 53). 

61. Lifemark filed its Reply to the Opposition to the Motion to Recuse on October 11, 1996. 
(Ex. 54). 

62. The Liljebergs filed a Memorandum in Opposition to Lifemark’s Reply on October 1 5, 
1996. (Ex. 55). 

63. On October 16, 1996, Judge Porteous held a hearing on the Motion to Recuse. (Ex. 56). 

64. Both Leonard Levenson and Jacob Amato, Jr. were present in the courtroom on behalf of 
the Liljebergs at the October 16, 1996 hearing on the Motion to Recuse, (Ex, 56). 

65. At the recusal hearing on October 16, 1996, Jacob Amato, Jr. made no statements 
concerning his prior financial relationship with Judge Porteous, (Ex. 56). 

66. At the October 16, 1996 hearing on the Motion to Recuse, the following colloquy 
occurred: 
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The Court; Let me make also one other statement for the record 
if anyone wants to decide whether 1 am a friend with Mr. Amato 
and Mr. Levenson — I will put that to rest for the answer is 
affirmative, yes. Mr. Amato and I practiced the law together 
probably 20-plus years ago. Is that sufficient? ... So if that is an 
issue at all, it is a non-issue. 

* * * 

The Court: Yes, Mr. Amato and Mr. Levenson are fnends of 
mine. Have I ever been to either one of them’s house? The 
answer is a definitive no. Have I gone along to lunch with them? 
The answer is a definitive yes. 

* * * 

Mr. Mole: The public perception is that they do dine with you, 

travel with you, that they have contributed to your campaigns. 

* * * 

The Court: The first time I ran, 1984, 1 think is the only time 
when they gave me money. 

* * * 

The Court: [T]his is the first time a motion for my recusal has 
ever been filed .... But does that mean that any time a person I 
perceive to be friends who I have dinner with or whatever that I 
must disqualify myself? I don’t think that’s what the rule suggests 
.... Courts have held that a judge need not disqualify himself just 
because a friend, even a close friend, appears as a lawyer 

* * * 

The Court; Well you know the issue becomes one of, I guess 

the confidence of the parties, not the attorneys .... My concern is 
not with whether or not lawyers are fnends .... My concern is that 
the parties are given a day in court which they can through you 
present their case, and they can be adjudicated thoroughly without 
bias, favor, prejudice, public opinion, sympathy, anything else, just 
on law and facts .... 

I have always taken the position that if there was ever any question 
in my mind that this Court should recuse itself that I would notify 
counsel and give them the opportunity if they wanted to ask me to 
get off ... . 


1 2252201 V.2 


7 


21:01 Nov 08, 2010 Jkt 057952 PO 00000 


VerDateNov 24 2008 


Frm 00447 Fmt6602 


Sfmt6602 


C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



430 


April 19, 2010 


[In the Bernard case] the court said Section 450 requires not only 
that a Judge be subjectively confident of his ability to be even 
handed but [that an] informed, rational objective observer would 
not doubt his impartiality .... 1 don’t have any difficulty trying 
this case .... [I]n my mind I am satisfied because if 1 had any 
question as to my ability, I would have called and said, “Look, 
you’re right.” (Ex. 56), 

67. Judge Porteous denied the Motion to Recuse in open court on October 16, 1996. 

(Ex. 56). 

68. On October 1 7, 1 996, Judge Porteous issued a written order confirming the denial of the 
Motion to Recuse. (Ex. 57). 

69. Lifemark retained Donald Gardner on March 1 1 , 1997 to be part of its trial team. 

(Ex. 60 (a)). 

70. Lifemark’s contract with Donald Gardner provided that he would be paid $100,000 for 
entering his appearance and that, among other terms, he would receive another $100,000 
if Judge Porteous withdrew or the case settled. (Exs. 64 and 65), 

7 1 . Judge Porteous conducted a bench trial in the Lilieberg case from June 16, 1997 through 
June 27, 1997 and then from July 14, 1997 until its conclusion on July 23, 1997. (Ex, 
50). 

72. At the conclusion of the Lilieberg trial in July 1997, Judge Porteous took the case under 
advisement. 

73. Jacob Amato, Jr. took Judge Porteous to numerous lunches while Judge Porteous had the 
Lilieberg under advisement. (Task Force Hearing I and Exs. 21 (b)-(c) and 24). 

74. Don Gardner took Judge Porteous to lunches and ditmers while Judge Porteous had the 
Lilieberg case under advisement. (Ex. 36). 

75. From May 20 through 23, 1 999, while Judge Porteous had the Lilieberg case under 
advisement, a bachelor party was held in Las Vegas, Nevada, for Judge Porteous’s son, 
Timothy. 

76. Among the people present in Las Vegas for Timothy Porteous’s bachelor party were 
Judge Porteous, Robert Creely and Donald Gardner. 

77. At the Fifth Circuit Hearing Judge Porteous testified under oath as follows regarding 
Robert Creely’s payment for Judge Porteous’s hotel room at Caesars Palace during the 
trip to Las Vegas for Timothy Porteous’s bachelor parly: 

Q; Well, once you get to Las Vegas, you have to stay in a 
room right? 
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A; Right. 

Q: You didn’t pay for the room, did you? 

A: It appears I did not. 

Q: And do you know who paid for it? 

A; It appears Mr, Creely paid for it. 

Q: Mr. Creely, that’s right. Now, that was over a period of 

approximately four days, as I recall, from the records? 

A: Three or four. 

Q: Three or four. That exceeded $250 total for the room, 

correct? 

A; Yea, 

Q: Did that ever appear on your judicial - - 

A: No, it did not. 

Q: - your form that you file with the administrative office? 

A: No, it did not. 

Q: It did not. Although you considered that a gift, correct? 

A: Yea, it was a gift. (Ex. 10, page 140). 

78. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows concerning 
Robert Creely’s payment of a portion of the bill for Timothy Porteous’s bachelor party 
dinner in Las 'Vegas: 

A: We had one outside meal that I can recall. 

Q: But you didn’t pay for that meal, did you? 

A. No, I did not. 

Q: Who paid for it? 

A: A variety - 1 think Creely did and maybe some other 

people picked up various portions. (Exs. 10, 1 1 and 378). 
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79. On June 28, 1 999, after his son’s wedding, and while the Lilieberg case was under 
advisement. Judge Porteous solicited money from Jacob Amato, Jr. while the two men 
were on a boat during a fishing trip. 

80. After Judge Porteous solicited money from Jacob Amato, Jr on June 28, 1999, Amato 
provided cash to Judge Porteous in an envelope. 

81. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
receipt of money from Jacob Amato, Jr. in or about June of 1999: 

Q: Do you recall in 1999, in the summer. May, June, receiving 

$2,000 for [sic: should be “from”) them? 

A: I’ve read Mr. Amato’s grand jury testimony. It says we 

were fishing and I made some representation that 1 was having 
difficulties and that he loaned me some money or gave me some 
money. 

Q; You don’t - you're not denying it; you just don’t remember 
it? 

A: 1 just don’t have any recollection of it, but that would have 

fallen in the category of a loan from a friend. That’s all. 

* * * 

Q: [WJhether or not you recall asking Mr. Amato for money 

during this fishing trip, do you recall getting an envelope with 
$2,000 shortly thereafter? 

A: Yeah, Something seems to suggest that there may have 

been an envelope. 1 don’t remember the size of an envelope, how I 
got the envelope, or anything about it. 

* ^ * 

Q: Wait a second. It is the nature of the envelope you’re 

disputing? 

A: No. Money was received in [an] envelope. 

Q: And had cash in it? 

A: Yes, sir. 

Q: And it was from Creely and/or - 

A: Amato. 
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Q: Amato? 

A: Yes, 

Q: And it was used to pay for your son’s wedding. 

A: To help defray the cost, yeah. 

Q: And was used - 

A: They loaned - my impression was it was a loan. 

Q: And would you dispute that the amount was $2,000? 

A: I don’t have any basis to dispute it, (Ex. 10), 

82. After Judge Porteous received the cash from Jacob Amato, Jr, in or about June of 1999, 
while he still had the Liliebere case under advisement. Judge Porteous did not disclose 
this fact to Joseph Mole, counsel for Lifemark. 

83. In late 1999, while Judge Porteous still had the Liliebere case under advisement, Jacob 
Amato, Jr. and Robert Creely paid for a party at the French Quarter Restaurant and Bar to 
celebrate Judge Porteous’s fifth year on the Federal bench. (Exs. 24 and 46, and Task 
Force Hearing I). 

84. At some time while the Liliebere case was pending before Judge Porteous, Jacob Amato, 
Jr., Leonard Levenson, and Donald Gardner each gave money either to Judge Porteous 
directly, or to his secretary Rhonda Danos, to help pay for a Washington D.C. externship 
for one of Judge Porteous’s sons. (Exs. 24, 25, 32, 33, 46 and Task Force Hearing 1). 

85. During the 1996-2000 time-frame. Judge Porteous maintained a close relationship with 
Leonard Levenson, demonstrated by Judge Porteous and Leonard Levenson traveling 
together on several occasions. 

86. During the 1996-1998 time-frame. Judge Porteous attended at least one hunting trip with 
Leonard Levenson, at a Mississippi property owned by Allen Usry, an attorney who on 
occasion worked with Levenson. (Exs. 30, 163). 

87. In April 1999, Leonard Levenson attended the Fifth Circuit Judicial Conference in 
Houston, Texas as an invitee of Judge Porteous. 

88. While at the Fifth Circuit Judicial Conference in April 1999, Leonard Levenson paid for 
meals and drinks for Judge Porteous. (Exs. 26, 3 1 . 29 1 ). 

89. In October 1999, Leonard Levenson paid for a dinner with Judge Porteous in Las Vegas, 
Nevada. (Exs. 30. 31, 291, and 299). 

90. In December 1999, Judge Porteous went on a multi-day hunting trip to the Blackhawk 
hunting facility in Louisiana with Leonard Levenson. (Exs. 31, 163, 286), 
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9 1 . Judge Porteous did not notify Joseph Mole, counsel for Lifemark, of any of his post- 
recusal hearing and post trial contacts with Jacob Amato, Jr,, Robert Creely, or Leonard 
Levenson. 

92. On April 26, 2000, nearly three years after the trial concluded. Judge Porteous issued a 
written opinion in Lifemark Hospitals of La.. Inc, v. Liliebere Enterprises. Inc. (Ex, 62). 

93. Judge Porteous ruled in favor of Jacob Amato, Jr.’s and Leonard Levenson’s client, the 
Liljebergs. 

94. Lifemark appealed Judge Porteous’s decision to the Fifth Circuit Court of Appeals. 

95. In August 2002, the Fifth Circuit Court of Appeals reversed Judge Porteous’s decision. 
(Ex. 63). 

IX. Article II — The Marcottes 

96. On numerous occasions when he was a State court judge, Judge Porteous set bonds, 
reduced bonds, and split bonds in response to requests by Louis Marcotte, Lori Marcotte, 
or a representative of the Marcottes. (Exs. 350, 351). 

97. In or about the summer of 1 993, Jeffery Duhon worked for Louis Marcotte’s bail bonds 
business. 

98. On or about July 1 5, 1 993, Judge Porteous set aside Jeffery Duhon’s burglary conviction. 
(Exs. 77(a), 77(b)). 

99. In September 1994 and October 1994, Aubrey Wallace worked for Louis Marcotte’s bail 
bonds business. 

100. On or about September 20, 1 994, Judge Porteous held a hearing at which he ordered that 
Aubrey Wallace’s court records in State of Louisiana v. Aubrey N. Wallace . No. 89-2360 
(24th Jud. Dist Ct., Jeff Par., La.) be amended to include removal of the unsatisfactory 
completion of probation and the entering of the guilty plea under Code of Criminal 
Procedure 893. (Ex. 69(d)). 

101. On or about September 22, 1994, Judge Porteous signed a written Order that stated: “IT 
IS ORDERED that the sentence on Aubrey WALLACE is hereby amended to include the 
following wording, ‘the defendant plead under Article 893”’ (Ex. 82). 

102. In the last few weeks of Judge Porteous’s tenure as a State court judge, he set, reduced 
and split numerous bonds at the request of the Marcottes. (Exs, 350, 351). 

103. On October 14, 1994, Judge Porteous entered an order setting aside Aubrey Wallace’s 
burglary conviction in State of Louisiana v. Aubrey N. Wallace . No. 89-2360 (24th Jud. 
Dist Ct., Jeff Par., La.). 
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104. In or about July 19, 1999, Judge Porteous attended a Professional Bail Agents of the 
United States (PBUS) convention at the Beau Rivage Resort in Biloxi Mississippi, at 
which convention he attended a cocktail party hosted by the Marcottes. (Exs. 223, 224). 

105. On or about March 1 1 , 2002, Judge Porteous was a guest of the Marcottes at the 
conclusion of a lunch at Emeril’s Restaurant, in New Orleans, Louisiana at which newly 
elected State judge Joan Benge and State judge Ronald Bodenheimer were also in 
attendance. (Ex. 375). 

X. Article III — Bankruptcy 

106. On his Financial Disclosure Form for reporting period 1 996, Judge Porteous checked the 
box for “None (No reportable liabilities).” (Ex. 102(a)). 

1 07. Judge Porteous’s balance due on his Citibank credit card account ending in 0426 for the 
period ending on December 12, 1996 was $14,846.47. (Ex. 167), 

108. Judge Porteous signed his Financial Disclosure Form for reporting period 1996 on May 

12, 1997. Judge Porteous’s signature appeared below a Certification that stated, in part: 

“I certify that all information given above (including information 
pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and 
belief, and that any information not reported was withheld because 
it met applicable statutory provisions permitting non-disclosure.” 

(Ex. 102(a)). 

109. On his Financial Disclosure Form for reporting period 1997, Judge Porteous checked the 
box for “None (No reportable liabilities).” (Ex. 103(a)). 

1 10. Judge Porteous’s balance due on his MBNA MasterCard account ending in 0877 for the 
period ending on December 19, 1997 was $15,569.25. (Ex. 168). 

111. Judge Porteous’s balance due on his MBNA MasterCard account ending in 1290 for the 
period ending on December 4, 1997 was $18,146.85. (Ex. 168). 

1 12. Judge Porteous’s balance due on his Travelers credit card account ending in 0642 for the 
period ending on December 30, 1997 was $9,378.76. (Ex. 168). 

113. Judge Porteous signed his Financial Disclosure Form for reporting period 1 997 on May 

13, 1998. Judge Porteous’s signature appeared below a Certification that stated, in part; 

“I certify that all information given above (including information 
pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and 
belief, and that any information not reported was withheld because 
it met applicable statutory provisions permitting non-disclosure.” 

(Ex. 103(a)). 
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114. On his Financial Disclosure Form for reporting period 1998, in Section VI, “Liabilities,” 
Judge Porteous listed MBNA and Citibank as creditors, each with a value listed as code 
“J,” which indicated liabilities on each card of $15,000 or less. (Ex. 104(a)). 

1 15. Judge Porteous’s balance due on his MBNA MasterCard account ending in 0877 for the 
period ending December 19, 1998 was $16,550.08. (Ex. 169). 

116. Judge Porteous’s balance due on his MBNA MasterCard account ending in 1290 for the 
period ending December 4, 1998 was $17,155.76. (Ex. 169). 

117. Judge Porteous signed his Financial Disclosure Form for reporting period 1998 on May 
13, 1999. Judge Porteous’s signature appeared below a Certification that stated, in part: 

“I certify that all information given above (including information 
pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and 
belief, and that any information not reported was withheld because 
it met applicable statutory provisions permitting non-disclosure.” 

(Ex. 104(a)). 

118. On his Financial Disclosure Form for reporting period 1 999, in Section VI, “Liabilities,” 
Judge Porteous listed MBNA and Citibank as creditors, each with a value listed as code 
“J,” which indicated liabilities on each card of $15,000 or less. (Ex. 105(a)). 

1 19. Judge Porteous’s balance due on his MBNA MasterCard account ending in 0877 for the 
period ending on December 18, 1999 was $24,953.65. (Ex. 170). 

120. Judge Porteous’s balance due on his MBNA MasterCard account ending in 1290 for the 
period ending on December 4, 1999 was $25,755.84. (Ex. 170). 

121. Judge Porteous’s balance due on his Citibank credit card account ending in 0426 for the 
period ending on December 10, 1999 was $22,412.15. (Ex. 170). 

122. Judge Porteous’s balance due on his Citibank credit card account ending in 9138 for the 
period ending on December 21, 1999 was $20,051 .95, (Ex. 1 70). 

123. Judge Porteous’s balance due on his Travelers credit card account ending in 0642 for the 
period ending on December 29, 1999 was $15,467.29, (Ex. 170). 

124. Judge Porteous signed his Financial Disclosure Form for reporting period 1999 on May 5, 
2000. Judge Porteous’s signature appeared below a Certification that stated, in part: 

“I certify that all information given above (including information 
pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and 
belief, and that any information not reported was withheld because 
it met applicable statutoiy provisions permitting non-disclosure.” 

(Ex. 105(a)). 
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125. On his Financial Disclosure Form for reporting period 2000, in Section VI, “Liabilities,” 
Judge Porteous listed MBNA and Citibank as creditors, each with a value listed as code 
“J,” which indicated liabilities on each card of $15,000 or less. (Ex. 106(a)). 

126. Judge Porteous’s balance due on his MBNA MasterCard account ending in 0877 for the 
period ending on December 20, 2000 was $28,347.44. (Ex. 171). 

127. Judge Porteous’s balance due on his MBNA MasterCard account ending in 1 290 for the 
period ending on December 5, 2000 was $29,258.68. (Ex. 171). 

128. Judge Porteous’s balance due on his Citibank credit card account ending in 0426 for the 
period ending on December 12, 2000 was $24,565.76. (Ex. 171). 

1 29. Judge Porteous’s balance due on his Citibank credit card account ending in 91 38 for the 
period ending on December21, 2000 was $21,227.06. (Ex. 171). 

130. Judge Porteous’s balance due on his Travelers credit card account ending in 0642 for the 
period ending on December 29, 2000 was $17,682.35. (Ex. 171). 

131. Judge Porteous signed his Financial Disclosure Form for reporting period 2000 on May 
10, 2001. Judge Porteous’s signature appeared below a Certification that stated, in part: 

“1 certify that all information given above (including information 
pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and 
belief, and that any information not reported was withheld because 
it met applicable statutory provisions permitting non-disclosure.” 

(Ex. 106(a)). 

132. Judge Porteous opened a $2,000 line of credit at the Grand Casino Gulfport in Gulfport, 
Mississippi on July 22, 1994. (Ex. 326). 

133. Judge Porteous opened a $2,000 line of credit at the Grand Casino Biloxi in Biloxi, 
Mississippi on August 19, 1995. (Ex. 326). 

134. Judge Porteous opened a $2,500 line of credit at the Casino Magic Bay in St. Louis, 
Mississippi on October 26, 1995. (Ex. 326). 

135. Judge Porteous opened a $2,000 line of credit at the Treasure Chest Casino in Kenner, 
Louisiana on November 25, 1997. (Ex. 326). 

136. Judge Porteous opened a $2,000 line of credit at the Isle of Capri Casino in Biloxi, 
Mississippi on March 31, 1998. (Ex. 326). 

137. Judge Porteous opened a $2,500 line of credit at the Beau Rivage Casino in Biloxi, 
Mississippi on April 14, 1999. (Ex. 326). 
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138. Judge Porteous opened a $5,000 line of credit at Caesars Palace Casino in Las Vegas, 
Nevada on May 12, 1999, (Ex, 326), 

1 39. Judge Porteous’s credit limit at the Treasure Chest Casino in Kenner, Louisiana was 
increased to $3,000 on August 17, 2000. (Ex. 326). 

140. Judge Porteous opened a $5,000 line of credit at Caesars Tahoe Casino in Lake Tahoe, 
Nevada on December 11, 2000. (Ex. 326). 

141 . Judge Porteous opened a $4,000 line of credit at Harrah’s Casino in New Orleans, 
Louisiana on April 30, 2001. (Ex. 326). 

142. On March 2, 2001, Judge Porteous’s credit limit at the Treasure Chest Casino in Kenner, 
Louisiana was increased from $3,000 to $4,000. (Ex. 331). 

143. On March 2, 2001, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 302). 

144. On March 2, 2001, Judge Porteous took out seven $500 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00058997, 00059000, 
00059002, 00059011, 00059012, 00059013, and 00059019. On March 3, 2001, Judge 
Porteous repaid marker numbers 00058997, 00059000, 00059002, and 00059019 with 
chips. (Ex. 302). 

145. Judge Porteous left the Treasure Chest Casino in Kenner, Louisiana on March 3, 2001 
owing the casino $1 ,500. (Ex. 302). 

146. On March 27, 2001, Judge Porteous repaid marker numbers 0005901 1, 00059012, and 
00059013 to the Treasure Chest Casino in Ketuter, Louisiana with cash. (Ex. 302). 

147. On February 27, 200 1 , Judge Porteous gambled at the Grand Casino Gulfport in Gulfport, 
Mississippi. (Ex. 301(a)). 

148. On February 27, 200 1 , Judge Porteous took out two $ 1 ,000 markers at the Grand Casino 
Gulfport in Gulfport, Mississippi, identified by marker numbers MKl 3 1402 and 
MK131405. (Ex. 301(a)). 

149. On March 27, 200 1 , Judge Porteous deposited $2,000 into his Bank One checking 
account. This deposit consisted of $1,960 in cash and a $40 check drawn on Judge 
Porteous’s Fidelity money market account. (Exs. 143, 144, 301(b)). 

150. On or about April 5, 2001, the Grand Casino Gulfport collected $1,000 from Judge 
Porteous after marker number MK131402 was deposited into and cleared Judge 
Porteous’s Bank One checking account. (Ex. 301(b)). 

151. On or about April 6, 200 1 , the Grand Casino Gulfport collected $ 1 ,000 from Judge 
Porteous after marker number MKl 3 1405 was deposited into and cleared Judge 
Porteous’s Bank One checking account. (Ex. 301(b)). 
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1 52. On March 20, 200 1 , Judge Porteous opened a Post Office Box at a Post Office in Harvey, 
Louisiana. (Ex. 145). 

153. On March 23, 200 1 , Judge Porteous signed his tax return for calendar year 2000, which 
claimed a tax refund in the amount of $4,143.72. (Ex. 141). 

154. On April 13, 2001, Judge Porteous’s $4,143,72 tax refund was electronically deposited 
by the U.S. Treasury directly into Judge Porteous’s Bank One checking account. (Ex. 
144). 

155. Judge Porteous signed his initial Voluntary Petition for Chapter 13 Bankruptcy on March 
28,2001. (Ex. 125). 

156. Judge Porteous’s signature on his initial Voluntary Petition for Chapter 13 Bankruptcy 
appears directly below the following declaration: 

I declare under penalty of peijury that the information provided in 

this petition is true and correct. (Ex, 125). 

1 57. Judge Porteous’s initial Voluntary Petition for Chapter 1 3 Bankruptcy was filed in the 
United States Bankruptcy Court for the Eastern District of Louisiana on March 28, 2001. 
(Ex. 125). 

158. Judge Porteous’s initial Voluntary Petition for Chapter 13 Bankruptcy listed the Name of 
Debtor as “Ortous, G.T.” (Ex. 125). 

1 59. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding the 
name “Ortous” on his initial Voluntary Petition for Chapter 1 3 Bankruptcy: 

Q: Your name is not Ortous, is it? 

A: No, sir. 

Q: Your wife's name is not Ortous? 

A: No, sir. 

Q; So, those statements that were signed — so, this petition that 

was signed under penalty of peijury had false information, correct? 

A: Yes, sir, it appears to. (Porteous 5th Cir. Hrg. at 55 (Ex. 

10)). 

1 60. Judge Porteous’s initial Voluntary Petition for Chapter 1 3 Bankruptcy listed a Street 
Address of “P.O. Box 1723, Harvey, LA 70059-1723.” (Ex. 125). 

161. Judge Porteous’s street address on March 28, 2001 was 4801 Neyrey Drive, Metairie, LA 
70002. 
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1 62. Judge Porteous signed his amended Voluntary Petition for Chapter 1 3 Bankruptcy on 
April 9, 2001. (Ex. 126). 

163. Judge Porteous’s amended Voluntary Petition for Chapter 13 Bankruptcy was filed in the 
United States Bankruptcy Court for the Eastern District of Louisiana on April 9, 2001. 
(Ex. 126). 

1 64. Judge Porteous’s amended Voluntary Petition for Chapter 1 3 Bankruptcy listed the Name 
of Debtor as “Porteous, Jr., Gabriel T.” (Ex. 126). 

165. Judge Porteous’s amended Voluntary Petition for Chapter 13 Bankruptcy listed a Street 
Address of 4801 Neyrey Drive, Metairie, LA 70002. (Ex. 126). 

166. Judge Porteous signed his Bankruptcy Schedules on April 9, 2001. (Ex. 127 at 
SCOOlll). 

167. Judge Porteous’s signature on his Bankruptcy Schedules appears directly below the 
following declaration: 

I declare under penalty of peijury that I have read the foregoing 
summary and schedules, consisting of 1 6 sheets, plus the summary 
page, and that they are true and correct to the best of my 
knowledge, information, and belief. (Ex. 127 at SCOOl 1 1 ). 

168. Judge Porteous’s Bankruptcy Schedules were filed with the United States Bankruptcy 
Court for the Eastern District of Louisiana on April 9, 200 1 . (Ex. 127). 

169. Category 17 on Judge Porteous’s Bankruptcy Schedule B (“Personal Property”) required 
Judge Porteous to disclose “other liquidated debts owing debtor including tax refunds,” in 
response to which the box “none” was marked with an “X.” (Ex. 127 at SC00096). 

1 70. Category 2 on Judge Porteous’s Bankruptcy Schedule B required Judge Porteous to 
disclose “Checking, savings or other financial accounts ...” and to state the current 
market value of ins interest in that property, in response to which the Schedule lists only 
Judge Porteous’s Bank One checking account with a current market value of $100.” (Ex. 
127 at SC00095). 

171. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
response to Category 2 on Schedule B: 

Q: Okay. Let’s go through this for a moment. Under 

Schedule B, “Personal Property.” 

A; All right. 

Q : “Type of property, checking, savings, or other financial 

accounts, certificates of deposit, shares in banks, savings and loan, 
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thrift, building and loan, homestead association, or credit unions, 
brokerage houses or cooperatives.” Did I read that accurately? 

A: Yes, sir, 

Q: And you listed Bank One Checking Account [account 

number redacted]. Is that correct? 

A: That’s correct. 

Q: And the current value of that interest is $ 100, correct? 

A: Yes, sir, (Porteous 5th Cir, Hrg. at 79-80 (Ex. 10)). 

1 72. The opening balance of Judge Porteous’s Bank One checking account for the time period 
of March 23, 2001 to April 23, 2001 was $559.07. (Ex. 144). 

173. The closing balance of Judge Porteous’s Bank One checking account for the time period 
ofMarch23,2001 to April 23, 2001 was $5,493.91. (Ex. 144). 

174. Judge Porteous deposited $2,000 into his Bank One checking account on March 27, 200 1 . 
(Ex. 144). 

175. At no time between March 23, 2001 to April 23, 2001 did the balance in Judge Porteous’s 
Bank One checking account drop to $100 or less. (Ex. 144). 

176. On March 28, 2001 , Judge Porteous had a Fidelity money market account. This account 
was held in both his and his wife Carmella’s names. (Ex. 143). 

177. Judge Porteous’s Fidelity money market account was not disclosed in response to 
Category 2 on Judge Porteous’s Bankruptcy Schedule B. (Ex. 127 at SC0009S). 

1 78. The opening balance on Judge Porteous’s Fidelity money market account for the time 
period of March 31, 2001 to April 20, 2001 was $623.94. (Ex, 143). 

179. The balance on Judge Porteous’s Fidelity money market account on March 28, 2001 was 
$283.42, (Ex. 143). 

180. On April 4, 2001, a $200.00 deposit was made into Judge Porteous’s Fidelity money 
market account. (Ex. 143). 

181. Judge Porteous wrote four checks from his Fidelity money market account between 
March 22. 2001 to April 12, 2001. (Ex. 143). 

182. On more than one occasion. Judge Porteous withdrew money from his Fidelity IRA 
account and deposited that money into his Fidelity money market account. The total 
dollar amount that Judge Porteous transferred from his Fidelity IRA to his Fidelity money 
market account between 1997 and 2000 was in excess of $10, 000. (Ex. 383). 
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183. On March 28, 2001 , Judge Porteous owed $2,000 in markers to the Grand Casino 
Gulfport in Gul^ort, Mississippi arising from the two $ 1 ,000 markers he took out on 
February 27, 2001 . (Ex. 301(aHb)). 

184. Judge Porteous’s Bankruptcy Schedule F (“Creditors Holding Unsecured Nonpriority 
Claims”) required Judge Porteous to “list creditors holding unsecured, nonpriority claims, 
as of the date of the filing of the petition,” in response to which Judge Porteous’s debt to 
the Grand Casino Gulfport was not listed. (Ex. 127 at SC00102-105; Ex. 345). 

185. Judge Porteous’s Bankruptcy Schedule 1 (“Current Income of Individual Debtor(s)”) 
required Judge Porteous to disclose “Current monthly wages, salary, and commissions 
(pro rate if not paid monthly),” in response to which the Schedule listed Judge Porteous’s 
current monthly gross income as $7,531.52 (Ex. 127 at SC00108). 

186. Judge Porteous’s Bankruptcy Schedule I listed his “total net monthly take home pay” as 
$7,531.52. (Ex. 127atSC00108). 

187. Attached to Judge Poiteous’s Bankruptcy Schedule I was Judge Porteous’s Employee 
Earnings Statement issued by the Administrative Office of the United States Court, for 
the monthly pay period ending on May 31, 2000, which stated that Judge Porteous’s 
gross earnings were $1 1,775.00, and his net pay was $7,531.52. (Ex. 127 at SC00109). 

188. In the summer of 2000, Judge Porteous had provided his Employee Earnings Statement 
for the monthly pay period ending on May 3 1 , 2000 to Claude Lightfoot. 

1 89. Judge Porteous never provided Claude Lightfoot with an Employee Earnings Statement 
that was more recent than Judge Porteous’s statement for the pay period ending on May 
31,2000. 

190. In March and April 2001, Judge Porteous’s monthly net pay was $7,705.51. (Ex. 144). 

191. Judge Porteous signed his Statement of Financial Affairs on April 9, 2001 . (Ex. 127 at 
SC00112). 

1 92. Judge Porteous’s signature on his Statement of Financial Affairs appears directly below 
the following declaration: 

I declare under penalty of peijury that 1 have read the answers 
contained in the foregoing statement of financial affairs and any 
attachments thereto and that they are true and correct. (Ex. 127 at 
SC00116). 

193. Judge Porteous’s Statement of Financial Affairs was filed with the United Stales 
Bankruptcy Court for the Eastern District of Louisiana on April 9, 2001 . (Ex. 127). 

194. Question 3 on Judge Porteous’s Statement of Financial Affairs required Judge Porteous to 
list “all payments on loans, installment purchases of goods or services, and other debts, 
aggregating more than $600 to any creditor, made within 90 days immediately preceding 
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the commencement of this case,” in response to which the answer given was “Normal 
Installments.” (Ex. 127 at SCOOl 12). 

195. On March 27, 2001, Judge Porteous made a $1,500 cash payment to the Treasure Chest 
Casino in Kenner, Louisiana to repay markers owed to the casino. (Ex. 302). 

196. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
understanding of a marker: 

Q: Judge Porteous, you’re familiar with the term “marker,” 

aren’t you? 

A: Yes, sir. 

Q: Would it be fair to state that, “A marker is a form of credit 

extended by a gambling establishment, such as a casino, that 
enables the customer to borrow money from the casino. The 
marker acts as the customer’s check or draft to be drawn upon the 
customer’s account at a financial institution. Should the customer 
not repay his or her debt to the casino, the marker authorizes the 
casino to present it to the financial instimtion or bank for 
negotiation and draw upon the customer’s bank account any 
unpaid balance after a fixed period of time.” Is that accurate? 

A: I believe that’s correct and probably was contained in the 

complaint or - or the second complaint. There’s a definition 
contained. 

Q: And you have no quarrel with the definition? 

A: No, sir. (Porteous 5th Cir. Hrg. at 64-65 (Ex. 10)). 

197. Judge Porteous’s answer to Question 3 on his Statement of Financial Affairs did not list 
the $1,500 cash payment that Judge Porteous made to the Treasure Chest Casino in 
Kenner, Louisiana on March 27, 2001. (Ex. 127 at SCOOl 12; Ex. 302). 

198. Question 8 on Judge Porteous’s Statement of Financial Affairs required Judge Porteous to 
list “all losses from fire, theft, other casualty or gambling within one year immediately 
preceding the commencement of this case or since the commencement of this case,” in 
response to which the box “None” was checked. (Ex. 127 at SCOOl 13). 

1 99. Between March 28, 2000 and March 28, 200 1 , Judge Porteous accrued gambling losses. 
(Porteous 5th Cir. Hrg. at 98-99 (Ex. 10)). 

200. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding his 
response to Question 8 on his Statement of Financial Affairs: 
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Q: (Item 8] asks you to list all losses for fire, theft, other 

casualty, gambling within one year immediately preceding the 
commencement of this case - meaning your case - or since the 
commencement of this case. And I believe we read this before, 
about married debtors filing under Chapter 12 and Chapter 13. 

And you list “none,” correct? 

A: That’s what’s listed, correct. 

Q: Judge Porteous, do you recall that in the - that your 

gambling losses exceeded $12,700 during the preceding year? 

A: I was not aware of it at the time, but now I see your 

documentation and that - and that’s what it reflects. 

Q: So, you - you don’t dispute that? 

A: I don’t dispute that. 

Q: Therefore, the answer “no” was incorrect, correct? 

A: Apparently, yes. 

Q: Even though this was signed under oath, under penalty of 

peijury, correct? 

A: Right. (Porteous 5th Cir. Hrg. at 98-99 (Ex. 10)). 

201. On April 6 , 2001, Judge Porteous requested a one-time credit increase at the Beau Rivage 
Casino in Biloxi, Mississippi from $2,500 to $4,000. (Ex. 303). 

202. On April 7-8, 2001, Judge Porteous gambled at the Beau Rivage Casino in Biloxi, 
Mississippi. (Ex. 304). 

203. On April 7, 2001 , Judge Porteous took out two $500 markers at the Beau Rivage Casino 
in Biloxi, Mississippi, identified by marker numbers 127556 and 127558. (Ex. 304). 

204. On April 8, 2001, Judge Porteous took out two $500 markers at the Beau Rivage Casino 
in Biloxi, Mississippi, identified by marker numbers 127646 and 127658. Judge Porteous 
also made two $500 payments to the casino on April 8, 2001, identified by transaction 
numbers 4069177 and 4069190. (Ex. 304). 

205. When Judge Porteous left the Beau Rivage Casino in Biloxi, Mississippi on April 8, 

2001, he owed $1,000 to the casino. (Ex. 304). 

206. On April 24, 200 1 , Judge Porteous withdrew $ 1 ,000 from his Fidelity Individual 
Retirement Account, which was paid to him in the form of a check issued by National 
Financial Services LLC. (Ex. 382). 
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207. Judge Porteous endorsed the $1,000 check from National Financial Services LLC and 
signed the check over to Rhonda Danos. (Ex, 382). 

208. On April 30, 2001, Rhonda Danos wrote a $1,000 check from her personal checking 
account, identified by check number 1699, to the Beau Rivage Casino. The check’s 
memo line referenced “Gabriel Thomas Porteous Jr., Acct. # [redacted].” (Ex. 382). 

209. On May 2, 200 1 , Rhonda Danos deposited into her personal checking account the $ 1 ,000 
check from National Financial Services LLC, which had been issued to Judge Porteous 
and signed over to her. (Ex. 382). 

210. On May 4, 200 1 . Rhonda Danos’s $ 1 ,000 check to the Beau Rivage Casino, written on 
Judge Porteous’s behalf, was paid at the cage and was credited against Judge Porteous’s 
Beau Rivage account, identified by transaction number 4071922, The Beau Rivage 
Casino deposited Ms. Danos’s $ 1 ,000 check on May 5, 2001 . (Ex. 304). 

211. On May 8, 200 1,19, 200 1 , Rhonda Danos’s $ 1 ,000 check to the Beau Rivage Casino, 
identified by check number 1699, cleared Danos’s bank account, (Ex. 382). 

212. On April 10, 2001, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex, 305). 

213. On April 10, 2001, Judge Porteous took out four $500 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 000603 1 7, 000603 1 9, 
00060320, and 0006032 1 . Judge Porteous repaid all four markers the same day with 
chips. (Ex. 305). 

214. On May 7, 200 1 , Judge Porteous gambled at the T reasure Chest Casino in Kenner, 
Louisiana. (Ex. 307). 

215. On May 7, 2001, Judge Porteous took out four $1,000 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00061209, 00061212, 
00061216, and 00061230. (Ex. 307.) 

216. When Judge Porteous left the Treasure Chest Casino in Kenner, Louisiana on May 7, 
2001, he owed $4,000 to the casino. (Ex. 307). 

217. On May 9, 2001, Judge Porteous made a $4,000 cash payment to the Treasure Chest 
Casino, repaying marker numbers 00061209, 00061212, 00061216, and 00061230. 

(Ex, 307). 

218. On April 30, 2001, Judge Porteous submitted a Casino Credit Application to Harrah’s 
Casino in New Orleans, Louisiana, requesting a $4,000 credit limit. 

(Ex. 149). 

219. On April 30, 2001, Judge Porteous gambled at Harrah’s Casino in New Orleans, 
Louisiana. (Ex. 306). 
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220. On April 30, 2001, Judge Porteous lookout two $500 markers at Harrah’s Casino in New 
Orleans, Louisiana, identified by marker numbers 0084898 and 0084899. Judge Porteous 
wrote a $ 1 ,000 check to Harrah’s Casino the same day to repay both markers. Judge 
Porteous's check cleared Harrah’s Casino on May 30, 2001 . (Ex. 306). 

221. On May 9, 2001, a Section 341 Creditors Meeting was held in Judge Porteous’s Chapter 
13 Bankruptcy case. (Ex. 129). 

222. Judge Porteous attended the Section 341 Creditors Meeting held on May 9, 2001 with his 
bankruptcy counsel Claude Lightfoot . (Ex. 130). 

223. The Section 341 Creditors Meeting was recorded, and the transcription of that recording 
is true and accurate. (Ex. 1 30). 

224. At the Section 341 Creditors Meeting on May 9, 2001 , bankruptcy trustee S.J. Beaulieu, 
Jr. gave Judge Porteous a copy of a pamphlet entitled “Your Rights and Responsibilities 
in Chapter 13.” (Ex. 130). Section 6 of the “Rights and Responsibilities” pamphlet, 
which Judge Porteous received from Bankruptcy Trustee Beaulieu, stated as follows; 

You may not borrow money or buy anything on credit while in 
Chapter 13 without permission from the bankruptcy Court. This 
includes the use of credit cards or charge accounts of any kind. If 
you or a family member you support buys something on credit 
without Court approval, the Court could order the goods returned. 

(Ex. 148 at SC00402). 

225. At the Section 34 1 Creditors Meeting on May 9, 200 1 , Judge Porteous was placed under 
oath and stated “yes” when asked if everything in his bankruptcy petition was true and 
correct. (Ex. 130). 

226. At the Section 341 Creditors Meeting on May 9, 2001, while under oath. Judge Porteous 
stated “yes” when asked if he had listed all of his assets in his bankruptcy petition. (Ex. 
130 at SC00596). 

227. At the Section 34 1 Creditors Meeting on May 9, 200 1 , while under oath. Judge Porteous 
answered in the affirmative when asked if his take home pay was about $7,500 a month. 
(Ex. 130 at SC00596). 

228. At the Section 341 Creditors Meeting on May 9, 2001, Bankruptcy Trustee S.J. Beaulieu, 
Jr. told Judge Porteous that “Any charge cards that you may have you have [sic] you 
cannot use any longer. So basically you on a cash basis now.” (Ex. 130 at SC00598). 

229. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding the 
Section 341 Creditors Meeting: 

Q: Now, after bankruptcy, you had a meeting with the trustee, 

SJ Beaulieu, correct? 
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A: After what? 

Q: After bankruptcy was filed. 

A: After it was filed, that’s correct. 

Q: And you recall that Mr. Beaulieu handed you a pamphlet 

called “Your Rights and Responsibilities in Chapter 13,” which we 
have marked as the Committee’s Exhibit 1 1? 

A: 1 believe that’s - yeah, right. 

Q: And it bears the name of Mr. Beaulieu and has his local 

New Orleans phone number? 

A: Yes, sir. 

* * * 

Q: Calling your attention to this exhibit, there are enumerated 

paragraphs. Paragraph 6, follow me while 1 read. “Credit While in 
Chapter 13. You may not borrow money or buy anything on credit 
while in Chapter 1 3 without permission from the bankruptcy court. 
This includes the use of credit cards or charge accounts of any 
kind.” 

Did I read that accurately, sir? 

A: You did. 

Q; And do you recall reading that and discussing that with Mr. 

Beaulieu? 

A: 1 don’t specifically recall it, but I’m not saying it didn’t 

happen. 

Q: All right. Do you recall, on or about May 9th, 2001, having 

a - what’s called a 34 1 bankruptcy hearing, where Mr. Beaulieu as 
trustee was present; your attorney, Mr. Lightfoot, was present; and 
you were present? 

A: Yes, sir, I remember meeting with Mr. Beaulieu. 

Q: And that meeting was recorded, if you - do you recall that? 

A: I believe that’s correct, yeah, tape recorded. 

Q: Right, 
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Do you recall Mr. Beaulieu stating the following? “Any charge 
cards that you may - you have you cannot use any longer. So, 
basically, you’re on a cash basis now. I have no further questions 
except have you made your first payments.” 

Did I read that accurately? 

A: Yes, sir. 

Q: So, you were told by Mr. Beaulieu that you couldn’t incur 

any more credit there, on credit cards, correct? 

A: I’m not sure it was there, but I’m sure it was part of the 

explanation at some point. 

Q: Well, going back to - 

A: When you ask - 1 only meant in reference to the statement. 

Yes, it’s - 

Q: Right. 

A: - contained in there, and 1 knew that. 

Q: And it was your understanding - and that’s what I’m trying 

to find out, sir - that you couldn’t incur more credit while in 
bankruptcy, correct? 

A: That’s correct. (Porteous 5th Cir. Hrg. at 61-42 (Ex. 10)). 

230. On May 16, 2001, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 308). 

231. On May 1 6, 200 1 , Judge Porteous took out a $500 marker at the Treasure Chest Casino in 
Kenner, Louisiana, identified by marker number 00061520. Judge Porteous repaid that 
marker the same day with chips. (Ex. 308). 

232. On June 20, 2001, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 310). 

233. On June 20, 200 1 , Judge Porteous took out a $500 marker at the Treasure Chest Casino in 
Kenner, Louisiana, identified by marker number 00062678. Judge Porteous repaid that 
marker the same day with chips. (Ex. 310). 

234. On May 26-27, 200 1 , Judge Porteous gambled at the Grand Casino Gulfport in Gulfport, 
Mississippi. (Ex. 309). 

235. On May 26, 2001 , Judge Porteous took out a $500 marker at the Grand Casino Gulfport 
in Gulfport, Mississippi, identified by marker number MK141028. (Ex. 309). 
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236. On May 27, 2001, Judge Porteous took outa $500 marker at the Grand Casino Gulfport 
in Gulfport, Mississippi, identified by marker number MK 141 325. Judge Porteous repaid 
$900 to the casino that same day. (Ex. 309). 

237. On May 28, 2001, Judge Porteous wrote a $100 check to the Grand Casino Gulfport, 
which cleared his Bank One checking account on May 30, 200 1 . After that check 
cleared, Judge Porteous’s balance due and owing to the Grand Casino Gulfport was $0. 
(Ex, 309). 

238. On June 28, 2001, U.S. Bankruptcy Judge William Greendyke signed an “Order 
Confirming the Debtor’s Plan and Related Orders” in Judge Porteous’s bankruptcy case. 
Judge Porteous received a copy of this order. (Ex. 133). 

239. Paragraph 4 of the June 28, 2001 Order signed by Judge Greendyke stated as follows: 

The debtoifs) shall not incur additional debt during the term of this 
Plan except upon written approval of the Trustee. Failure to obtain 
such approval may cause the claim for such debt to be unallowable 
and non-dischargeable. (Ex. 133). 

240. At the Fifth Circuit Hearing, Judge Porteous testified under oath as follows regarding the 
June 28, 2001 Order signed by Judge Greendyke: 

Q: Okay, Now, on June 2nd [sic], are you familiar with the 

order signed by Bankruptcy Judge Greendyke? 

And this is from Exhibit 1 , Bates Number SC50, Exhibit 1 being 
the certified copy of the bankruptcy file. 

“It is ordered that,” going down to Number 4, “the debtors shall 
not incur additional debt during the term of this plan except upon 
written approval of the trustee.” 

Did I read that correctly? 

A: You did. 

Q: Was that your understanding at the time? 

A: In the order, it was. 

Judge Lake: What’s the date of that document? 

Mr. Finder; July 2nd, 2001, was the docket date. It was signed 
by Judge Greendyke on June 28th, 2001. (Porteous 5th Cir. Hrg. at 
62 (Ex. 10)). 
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24 1 . Judge Porteous was subject to the terms of the June 28, 200 1 Order until his Chapter 1 3 
bankruptcy was discharged on July 22, 2004. (Ex. 137). 

242. In December 2002, Judge Porteous asked his bankruptcy attorney, Claude Lightfoot, to 
seek permission from the bankruptcy trustee for Judge Porteous to refinance his home. 

243. On December 20, 2002, Judge Porteous was granted permission to refinance his home by 
Chapter 13 Trustee S.J. Beaulieu, Jr. (Ex, 339). 

244. In December 2002 or January 2003, Judge Porteous asked his bankruptcy attorney, 
Claude Lightfoot, to seek permission from the bankruptcy trustee for Judge Porteous and 
his wife Carmella to enter into new car lease agreements. 

245. On January 3, 2003, Judge Porteous was granted permission to enter into two new car 
lease agreements by Chapter 13 Trustee S.J. Beaulieu, Jr, (Ex. 340). 

246. On July 19, 2001 , Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 311). 

247. On July 19, 2001, Judge Porteous took out a $500 marker at the Treasure Chest Casino in 
Kenner, Louisiana, identified by marker number 00063615. Judge Porteous repaid that 
marker the same day in chips. (Ex. 311). 

248. On July 23, 200 1 , Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 312). 

249. On July 23, 200 1 , Judge Porteous took out a $500 marker at the Treasure Chest Casino in 
Kenner, Louisiana, identified by marker number 00063744, Judge Porteous repaid that 
marker the same day in chips. (Ex. 312). 

250. On August 20-21, 2001, Judge Porteous gambled at the Treasure Chest Casino in 
Kenner, Louisiana. (Ex. 313(a)). 

251. On August 20, 200 1 , Judge Porteous took out three $ 1 ,000 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00064677, 00064680, and 
00064685. Judge Porteous repaid all three markers the same day with chips. (Ex. 

313(a)). 

252. On August 2 1 , 200 1 , Judge Porteous took out five $ 1 ,000 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00064729, 00064730, 
00064739, 00064744, and 00064746, Judge Porteous repaid marker numbers 00064729 
and 00064744 the same day with chips. (Ex. 3 1 3(a)). 

253. When Judge Porteous left the Treasure Chest Casino in Kenner, Louisiana on August 21, 
2001, he owed $3,000 to the casino. (Ex. 309). 
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254. On September 9, 2001 , Judge Porleous repaid marker number 00064739, in the amount 
of $1,000, to the Treasure Chest Casino in Kenner, Louisiana with cash, leaving a 
balance of $2,000 owed to the casino. (Ex. 313(a)). 

255. On September 1 5, 2001 , Judge Porteous paid $2,000 in cash to the Treasure Chest Casino 
in Kenner, Louisiana, repaying marker numbers 00064730 and 00064746. (Ex. 3 1 3(a)). 

256. On October 1 3, 200 1 , Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 3 1 5). 

257. On October 13, 2001, Judge Porteous took out two $500 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00066463 and 00066465. 
Judge Porteous repaid both markers the same day with chips. (Ex. 3 1 5). 

258. On October 17-18, 2001, Judge Porteous gambled at the Treasure Chest Casino in 
Kenner, Louisiana. (Ex. 316). 

259. On October 1 7, 200 1 , Judge Porteous took out three $ 1 ,000 markers at the Treasure 
Chest Casino in Kenner, Louisiana, identified by marker numbers 00066625, 00066627, 
and 00066644, and he also took out five $500 markers, identified by marker numbers 
00066630, 00066632, 00066633, 00066640, and 00066645. Judge Porteous repaid 
marker numbers 00066630, 00066632, and 00066633 the same day with chips. (Ex. 

316). 

260. On October 1 8, 200 1 , Judge Porteous took out a $400 marker at the T reasure Chest 
Casino in Kenner, Louisiana, identified by marker number M2B459. (Ex. 316). 

261. When Judge Porteous left the Treasure Chest Casino in Kenner, Louisiana on October 18, 
2001, he owed $4,400 to the casino. (Ex. 309) 

262. On October 25, 200 1 , Judge Porteous withdrew $ 1 ,760 from his Individual Retirement 
Account, which was paid to him in the form of a check issued by National Financial 
Services LLC. (Ex. 381). 

263. On October 30, 2001 , Judge Porteous deposited the $ 1 ,760 check from his Individual 
Retirement Account, issued by National Financial Services LLC, into his Fidelity money 
market account. (Ex. 381). 

264. On November 9, 2001, Judge Porteous wrote a check for $1,800 from his Fidelity money 
market account, identified by check number 589, to the Treasure Chest Casino, repaying 
marker number 00066625 in its entirety and repaying $800 of marker number 00066627. 
Judge Porteous repaid the remaining $200 of marker number 00066627 with cash that 
same day. (Exs. 316, 381), 

265. On November 9, 200 1 , Judge Porteous paid $2,400 in cash to the Treasure Chest Casino 
in Kenner, Louisiana, repaying marker numbers 00066640, 00066644, 00066645, and 
M2B459. (Ex. 316). 
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266. On November 27, 2001, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 3 1 8). 

267. On November 27, 2001, Judge Porteous took out two $1,000 markers at the Treasure 
Chest Casino in Kenner, Louisiana, identified by marker numbers 00067888 and 
00067893. Judge Porteous repaid both markers the same day with chips. (Ex. 318). 

268. On December 1 1 , 200 1 , Judge Porteous gambled at the Treasure Chest Casino in Keimer, 
Louisiana. (Ex. 319). 

269. On December 11, 2001, Judge Porteous took out two $1,000 markers at the Treasure 
Chest Casino in Kenner, Louisiana, identified by marker numbers 000684 10 and 
00068415. Judge Porteous repaid both markers the same day with chips. (Ex. 319). 

270. On April 1, 2002, Judge Porteous gambled at the Treasure Chest Casino in Kenner, 
Louisiana. (Ex. 322). 

271. On April 1 , 2002, Judge Porteous took out two $ 1 ,000 markers at the Treasure Chest 
Casino in Kenner, Louisiana, identified by marker numbers 00072228 and 00072229, and 
he also took out one $500 marker identified by marker number 00072234. Judge 
Porteous repaid all three markers the same day with chips. 

(Ex. 322). 

272. On September 28, 2001 , Judge Porteous gambled at Harrah’s Casino in New Orleans, 
Louisiana, (Ex. 314). 

273. On September 28, 2001, Judge Porteous took out two $1,000 markers atHarrah’s Casino 
in New Orleans, Louisiana, identified by marker numbers 0099123 and 0099130. (Ex. 
314). 

274. On September 28, 200 1 Judge Porteous wrote a check to Harrah’s Casino to repay 
marker numbers 0099123 and 0099130. Judge Porteous’s check cleared Harrah’s Casino 
on October 28, 2001. (Ex. 314). 

275. On December 20, 2001 , Judge Porteous gambled at Harrah’s Casino in New Orleans, 
Louisiana. (Ex. 320). 

276. On December 20, 2001, Judge Porteous took out a $1,000 marker at Harrah’s Casino in 
New Orleans, Louisiana, identified by marker number010685L (Ex. 320). 

277. On December 20, 2001 Judge Porteous wrote a check to Harrah’s Casino to repay marker 
number 0106851. Judge Porteous’s check cleared Harrah’s Casino on November 9, 

2002. (Ex. 320). 

278. On October 3 l-November 1, 2001, Judge Porteous gambled at the Beau Rivage Casino 
in Biloxi, Mississippi. 
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279. On October 3 1 , 200 1 , Judge Porteous took out five $500 markers at the Beau Ri vage 
Casino in Biloxi, Mississippi, identified by marker numbers 164622, 164628, 164637, 
164649, and 164652. (Ex. 317). 

280. On November 1 , 200 1 , Judge Porteous took out a $500 marker at the Beau Ri vage Casino 
in Biloxi, Mississippi, identified by marker number 164659. Judge Porteous repaid 
$2,500 with chips at the cage that day and repaid another $500 with chips at the pit. (Ex. 
317). 

281. On February 1 2, 2002, Judge Porteous gambled at the Grand Casino Gulfport in Gulfport, 
Mississippi. (Ex. 321), 

282. On February 1 2, 2002, Judge Porteous took out a S 1 ,000 marker at the Grand Casino 
Gulfport in Gulfport, Mississippi, identified by marker number MK169742. Judge 
Porteous repaid that marker the same day. (Ex. 321). 

283. On May 26, 2002, Judge Porteous gambled at the Grand Casino Gulfport in Gul^ort, 
Mississippi. (Ex. 323). 

284. On May 26, 2002, Judge Porteous took out a $ 1 ,000 marker at the Grand Casino Gulfport 
in Gulfjrort, Mississippi, identified by marker number MK.1 79892. Judge Porteous repaid 
that marker the same day, (Ex. 323). 

285. On July 4-5, 2002, Judge Porteous gambled at the Grand Casino GulQrort in Gulfport, 
Mississippi. (Ex. 325). 

286. On July 4, 2002, Judge Porteous took out two $ 1 ,000 markers at the Grand Casino 
Gulfport in Gulfport, Mississippi, identified by marker numbers MK 1 83825 and 
MK183833. (Ex. 325). 

287. On July 5, 2002, Judge Porteous took out a $500 marker at the Grand Casino Gulfport in 
Outsort, Mississippi, identified by marker number MKI83917. Judge Porteous repaid 
$ 1 ,200 to the casino that day. (Ex. 325). 

288. When Judge Porteous left the Grand Casino Gulfport in Gulfport, Mississippi on July 5, 
2002, he owed $1,300 to the casino, (Ex. 325). 

289. On August 2, 2002, Judge Porteous wrote a $ 1 ,300 check to the Grand Casino Gulfport in 
Gulfport, Mississippi, which cleared his Fidelity money market account on August 6, 

2002. After that check cleared. Judge Porteous’s balance due and owing to the Grand 
Casino Gulfport was $0. (Ex. 325). 

290. On August 13, 2001, Judge Porteous applied for a Capital One credit card. (Ex. 341(a)). 

291 . Judge Porteous never sought permission from Bankruptcy Trastee S.J. Beaulieu, Jr, to 
obtain or use a new Capital One credit card. 
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292. Judge Porteous was approved for a Capital One credit card with a $200 limit in August 
2001. (Ex. 341(b)). 

293. Judge Porteous started using his Capital One credit card on September 17, 2001, when he 
charged $39.03 at Lucys Restaurant in New Orleans, Louisiana. (Ex. 341(b)). 

294. Judge Porteous exceeded his $200 credit limit on his Capital One credit card for the 
statement period of September 14, 2001 to October 13, 2001, and, as a result, he was 
charged a $29 “overlimit fee” on October 16, 2001 . (Ex. 341(b)). 

295. Judge Porteous Capital One credit card statements for the periods ending on December 
13, 2001, Januaiy 13, 2002, September 13, 2002, December 13, 2002, January 13, 2003, 
February 13, 2003, and March 13, 2003 all showed that Judge Porteous had not paid his 
credit card balance in full. (Ex. 341(b)). 

296. Judge Porteous’s Capital One credit card statement for the time period of May 14, 2002 
to June 13, 2002 showed that Judge Porteous’s credit limit was increased to $400. 

(Ex. 341(b)). 

297. Judge Porteous’s Capital One credit card statement for the time period of November 14, 
2002 to December 13, 2002 showed that Judge Porteous’s credit limit was increased to 
$600. (Ex. 341(b)). 

298. On July 4, 2002, Judge Porteous requested and was granted a credit limit increase from 
$2,000 to $2,500 at the Grand Casino Gulfport in Gulfport, Mississippi by filling out a 
“Credit Line Change Request” form. (Ex. 324). 

299. Judge Porteous took out $2,500 in markers at the Grand Casino Guifyort in Gul^ort, 
Mississippi on July 4-5, 2002. (Ex. 325). 

300. Judge Porteous never sought permission from Bankruptcy Trustee S.J. Beaulieu, Jr, to 
apply for an increased credit limit at the Grand Casino Gulfport in Gulfport, Mississippi. 

XI. Article IV — Judge Porteous’s Confirmation 

301 . In 1994, Judge Porteous, in connection with his nomination to be a Federal judge, was 
subject to an FBI background investigation, was required to fill out various forms and 
queslioimaires, and was interviewed by the FBI. 

302. In connection with his nomination to be a Federal judge. Judge Porteous filled out and 
signed a document entitled “Supplement to Standard Form 86.” 

(Ex. 69 (b) at PORT00298). 

303. The Supplement to Standard Form 86 filled out by Judge Porteous contains the following 
question and answer: 

Question lOS: Is there anything in your personal life that 

could be used by someone to coerce or blackmail you? Is there 
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anything in your life that could cause an embarrassment to you or 
to the President if publicly known? If so, please provide full 
details? 

Answer: “No.” 

304. The Supplement to Standard Form 86 was signed by Judge Porteous under the following 
statement: 

1 understand that the information being provided on this 
supplement to the SF- 86 is to be considered part of the original 
SF- 86 dated April 27, 1 994 and a false statement on this form is 
punishable by law. 

305. On or about July 6, 1994 in connection with his FBI background investigation. Judge 
Porteous was interviewed by the FBI and, according to their interview memorandum, he 
stated in substance that “he was not concealing any activity or conduct that could be used 
to influence, pressure, coerce, or compromise him in any way or that would impact 
negatively on the candidate’s character, reputation, judgment or discretion.” (Ex. 69 (b) 
at PORT 000000294). 

306. On August 18, 1994, in coimection with his FBI background investigation, Judge 
Porteous was interviewed a second time by the FBI and, according to their interview 
memorandum, he stated in substance that “he was unaware of anything in his background 
that might be the basis of attempted influence, pressure, coercion or compromise and/or 
would impact negatively on his character, rqjutation, judgment or discretion,” (Ex. 69 
(b) at PORT 000000493-94), 

307. During the Senate confirmation process. Judge Porteous was required to complete a 
United States Senate Committee on the Judiciary Questionnaire for Judicial Nominees. 

As part of the Questionnaire, Judge Porteous was asked the following question and 
provided the following answer: 

Question 1 1 : Please advise the Committee of any unfavorable 
information that may affect your nomination. 

Answer: To the best of my knowledge, I do not know of any 

unfavorable information that may affect my nomination, (Ex, 

69 (a) at PORT000049). 

308. The United States Senate Committee on the Judiciary required that an affidavit be 
submitted by Judge Porteous along with the completed Questionnaire for Judicial 
Nominees. The affidavit signed by Judge Porteous and a notary reads as follows: 

Affidavit 
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I, Gabriel Thomas Porteous, Jr,, do swear that the information 
provided in this statement is, to the best of my knowledge, true and 
accurate. 

Gretna, Louisiana, this 6 day of September, 1994. (Ex. 69 (a) at 
PORT 000050). 
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I A Professional Corporaiiort 

Ober. Kaler, Grimes & Sbriver 

Attofiwys at Law 


1401 H Street NW. Suite 5W 
Washington, 0C 20005'3324 
202-408-8400 Fax 202-408-0640 
wwwober.com 


Richard W. WestSng 
rwwestl^@obef com 
202-326-5012 

Offices In 
Maryland 
Wasf^ton. D.C, 
Virginia 


April 21, 2010 


By Electronic and Regular Mail 

Alan I. Baron, Esquire 
Mark Dubester, Esquire 
Harold Damelin, Esquire 
Special Impeachment Counsel 
Congress of the United States 
Washington, D.C. 200515 

Re: Impeachment of Judge G. Thomas Porteous - Stipulations 

Dear Messrs. Baron, Dubester and Damelin: 

1 am writing in response to Mr. Baron’s letters of April 9 & 19, 2010. These letters ask 
us to stipulate, on behalf of Judge Porteous, to the authenticity of certain documents and to 
certain factual assertions. As noted in our April 9, 2010 letter to the Chair and Vice Chair of the 
Senate Impeachment Trial Committee, we are willing to entertain stipulations. To that end, we 
have begun to review the materials you have provided and offer the following observations. 

As to the documentary stipulations, we anticipate that we will be able to agree that the 
majority of the documents are authentic while reserving all other objections. However, due to 
the large volume of items included on the exhibit list and the accompanying compact disc we 
received on March 23, 2010 (a total of 9,702 pages), we are still in the process of reviewing 
these documents. In addition, there are a number of exhibits on the disc that have either been 
redacted or that are composite exhibits that appear to be incomplete. Because we cannot 
stipulate to these exhibits in their current fonn, we will identify these exhibits and will contact 
you to discuss them. As our review progresses we will also contact you to discuss agreeing on a 
method of identifying those documents that fall within a listed composite exhibit so it is clear 
that both parties understand what is being stipulated to within each composite exhibit. 

Finally, the 308 proposed factual stipulations you provided on April 19 will also take 
some time to review and evaluate. My initial look at these proposals leads me to believe that a 
number of stipulations will be possible. I should note, however, we are unlikely to agree to a 
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Alan I. Baron, Esquire 
Mark Dubester, Esquire 
Harold Damelin, Esquire 
April 21,2010 
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stipulation that does little more than recite a portion of an exhibit, given that the relevancy and 
admissibility of the underlying document is still unresolved. 

We will continue to work through both the documents and the factual stipulations as 
expeditiously as possible and will likely address both of these issues on a rolling basis in an 
effort to keep this process moving. Similarly, we will begin to evaluate possible stipulations that 
we might seek on behalf of Judge Porteous and, to the extent we identify any, we will forward 
them to you for your consideration. 

Please let me know if you have any questions. With best regards, J remain. 


RWW/nr 

168377 
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■vucweir TMU couMnn 

HMT Mun wnci MilUIMa •«<>•< 
Wi WWTOH BC>C«l» 


IKPEACHKEirr TRIAL COMMITTEE 
DISKSITIOH or FROWSED STIFtILATIOHS OF FACT 
SUBMITTED SY THE ROUSE HANACERS 
Sim order 


A( recited In Itc fourth Order, deced Key 14, 1199, 
the coealttee hae undertaken a review of the Revised 
Stipulation ol Facts proposed by the House on Hatch II, ISS9, 
in an elfott to narrow the Issues In the pending lepeachment 
proceedlnus to those matters which are truly In dispute. 

In the course of this review, careful considerat ion 
has been qiven to the proposed stipulations, to Judpe 
Hastiftos' objections both to the stipulation process es a 
whole and to particular proposed stipulations, as set forth 
in his written submissions of April 2. Kay IB, and June t, 
1SB9, and to the arounene of counsel on April 12 and May 18, 
1989. In addition, each of the proposed stipulations has 
been independently reviewed in lipht of the testimony and 
other documents available to the committee from prior 
pfoceedlnus. 

Based on the above, thos" proposed stipulations which 
may properly be accepted and treated as evidence of fact, 
without need tor the submission of formal or additional 
proof, have been identified for purposes of the committee's 
evidentiary proceedinps. Those proposed stipulations are 
enumerated in Section I, below. Where an objection or the 


( 8 . 55 ) 
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connittee'* own r«vl«w hai shown that a propoaed stipulation 
is in sons maaturc factually inaceurate> insufficiently 
supported by the prior record, or is otherwise objectionable, 
the proposed fact has either not been accepted (Section TI, 
below) or has been revised to correct inaccuracies or to take 
account of an objection (Section III, below, and Appendix *A" 
to this order). Revised stipulations nay be treated by the 
parties as evidence of fuct for purposes of the evidentiary 
hearing, after the parties have had the opportunity, as 
described below, to review and respond to them. 

A number of factors haVe been used in determining 
whether each particular proposed stipulation should be 
accepted and treated as evidence of fact for purposes of ths 
evidentiary proceeding's. For example, proposed stipulations 
generally were accepted where Judge Hastings expressly stated 
his acceptance or nonobjection ( see, e.q. , Nos. 1S6. 162. 198 
2S4-S6)/ where no specific objection was made which called 
into question the truth or accuracy of the proposed 
stipulation, and documentary materials and prior testimony, 
often admitted at prior proceedings without Judge Hastings' 
objection and often subject to his stipulation, squarely 
supported the proposed stipulation, ( see, e.q . 19. 40. 43-4S. 
71-72, 77, 90, 186) > where undisputed facts were accurately 
drawn from court docket entries or other court records ( see, 
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€.q. . No*. G-6, 11, 13. IS. 31S-1C, 219, 335, 237, 238, 303, 
112) t or whar* Judga Baiting*' own taitlBony at hi* crlalnal 
trial conflrud th* content* of th* itlpulatlon ( *aa, a.g. . 
Ho*. 4, S, 89, 184, 188, 19S, 388). 

Propoiad itlpulatlon* ganarally win rafuiad uhara, 

Cor aiaapl*, one or aor* of th* following elreumitanc** wa* 
pr***nti wh*r* th* propoiad stipulation wa* solely or 
principally .4«p*nd*nt on th* t**tlaony of vltn*****, such a* 
P8I agent*, and/er Internal P8I doeuBenti, who** credibility 
and accuracy Judge Uaatlng* ha* gueetloned l aaa. e.c .. Ho*. 
29, 30, 32, 144, 147-49)) where they were central to a 
disputed lieu*, upon which conflicting tastinony claarly will 
ba presented at th* proceeding* ( see, e.c. . Nos. 171, 173) ( 
where It was concluded that th* evidence could be sloply and 
better Introduced through a wltneas* Cull testlnony on a 
matter or through an unercerptad transcript of a recorded 
conversation rather than by aacerpt* or characterizations oC 
testlnony or conversations ( aee, e.o. , Noa. SO, S3, S3, 104, 
106, 100, 116, 122, 229-36, 239-40, 243, 344, 248-3S3, 2S9- 
262, 264, 365)-'^) where th* proposed stipulations contained 
characterization* or InCerences, rather than simply factual 


/ Th* conunlttee notes that where the content* or meaning of 
recorded conversation are susceptible of varyinc 
Interpretations, th* actual tap* recording. In addition to a 
transcript, should be offered. 
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racltatlona of tv«nts> < at>. a.q. . Not. 100« 110)i «h«r« It 
wa» not poaslbl* to find aufflelaat support in tha avldanca 
known or cltad in Houaa flllnga t aaa. a. a. . Mob. 6i, 174« 

247« 373) r whara thara was a aarloua quastlon about tha 
adnlaalbllity of tha avldanca which should ba eonsldacad at 
tha procaadlngs [ saa. a.q. . No. 37$) and whara Judga Hastings 
intarposad spaciflo and substantial objaotlona. Nhara it was 
posslbla to ravlsa a proposed stipulation to correct factual 
inaccuraoiaa> corralata it Mora closely to tha docuaantary 
■atarlals and avldanca item which It was drawn or to 
accoswdata a valid objection or ooncsrn of tha ooaBlttaa, a 
proposed ravlaion has bean aads (saa Appandla *A*). 

In iaaulng this ordar> tha coanittas has aada no 
datarainations as to tha ralavsnca of any particular 
natter. A finding that a particular proposed atlpulatlon 
will ba treated as avldanca of fact for purpoaas of these 
proceedings is not a datarninatlon that that fact is 
ralavanti oonvarsaly« a finding that a proposed stipulation 
should not ba accepted does not constitute any ruling that 
the autters which it concerns are irrelevant. Dor is any 
party precluded froa introducing evidence on or contravening 
any natter that is the subject of an accepted stipulation. 

In sua, where a proposed stipulation is accepted, the need 
for the submission of formal proof to establish tha contents 
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of that stipulation as fact haa basn sllalnated. Hhara a 
propoaad stipulation has not basn accsptsd, the proponent of 
that svldsnca Must resort to other aeans of proof. 

The parties should advise the cosalttee, on or before 
June 28, 1989, If they believe that the stlpulatlona aa 
revised contain factual errora or If they otherwise object to 
their acceptance at the evidentiary proceedings. Judge 
Hastings' general objectlona to this process of Identifying 
facts that are not In dlapute are fully atated In the record 
of these proceedings, and naad not be reiterated in order to 
be preserved. 

BECTIOM I 

Proposed Btlpulatlons Accepted as Evidence of fact 
Pursuant to this Order 

8. Airline Recor ds 

)9, 40, 4), 44, 4S, 71, 72, 77, 90, 99, 181, 192, 

193, 194, 267 

a. Telephone Heeords 

16, 18, 186, 187, 189, 191, 28$ 

C. Telephone Messages 

None 

D. Hotel Record 

46, 73, 74, 91, 132 
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E. Court D«cl«ton« 

Non* 

F. Record of United v. Roruno 

6, 7, «, 11, 13, IS, 16, 20, 24, 3S, 26, 27 

0. Record oC Onlted Stetee v. Bocdere 

21S, 216 

H. Record ot United Stetee v. Haetlnoe 
206, 213, 219, 225, 227, 220 

1 . Judge Heetlnqe* Trlel Teetlaonv 

4, S, 69, 109, 127, 126, 129, 167, 168, 183, 184, 188, 

195, 288 

J. Oeogreohlcel Informetlon 

162, 2S4, 2SS, 256 

K. Weore Body Recordlnoe 

373 

L. Other Tepe Recordlnqe 

101, 103, 107, 11$, 117, 121, 123, 125, 361 
H. FBI Reporte 

31, 60, 130, 131, 142, ISO, 196, 318 

N, 1965 Wlretep Appllcetlon and Ptoqreee Reporte 

302, 312, 315 

O. Hiscelleneoue Proof 

2, 3, 33, 62, 63, 64, 66, 78, 79, SO, 86, 151, 156, 

196, 218, 289, 290, 291, 301, 346, 348, 352, 353, 372, 
376, 377 
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SECTIOM II 

Propoted fltiPttlitioni Which Have Wot Be«n Acoptad 

A. Mrllnp Records 

«7, «e, (9, 70 

B. Telophone Rocordo 

171, 173, 174, 247, 373, 283 

C. T»l«phono H«»««q«A 

102, 275, 282 
O. HOfl MCOtdB 

Non* 

B. Coutt ixclolont 
Non* 

F. R»cotd ot Unlfd v, Romno 

100, 110 

0. Record of Unlt«d St«t«* v. Bord*t* 

Non* 

H. Record of United 8t«t«* v. H<atlno« 

231, 323 

1. Judge Heetlnoe' Trlel- Teetlmony 

169, 170, leo, 329-236, 339, 340, 243, 344, 248-253, 
259-263, 264, 36$, 387 

J. Ceogrephlcel Inforaution 

185 
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K. Naqr* Body Recordings 
47-57, 92-98, 141 
h. Other Tap* Kecordinqs 

104, 105, 106, 100, 116, 122, 124, 139 
H. rBi Raporta 

29, 30, 32, 134, 143, 144, 147, 148, 149, 152, 153 

N. 1985 Wiretap Application and Proetesa Reporta 

Nona 

O. Hlacellaneoua Proof 

59, 65, 81, 62, 113, 135, 138, 140, 179, 223, 224, 
263, 295, 375 

SECTION 111 

ProDoiad StlDulatlona Which Bava Baan Wavlaed 
And Are Subnltted to the Parties 

For tneir Review and Raaconae 

A. Airline Racorda 
61 

8. Talaphone Racorda 

41, 190, 201, 269, 280, 284 
C. Telephone Neaaaqea 

34, 35, 37, 42, 136, 272, 277, 278, 279, 286 
0. Hotel Racorda 
175 

E. Court Daclslona 

21 , 111 
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F. B»corJ ot Dnlf d 8t«tt» V. Roa^no 

12, 270, 14, 271, 17, 18, 18, 118 
C. RBcord ot United StatM ». Botd4r> 

202, 203, 214, 217 

H. Rtcord of 0nlt<d v. H4>tlnaa 

204, 20$, 207, 208, 209, 2il, 212, 220, 226 

I. Judq« H««tlno«' trill T«»tlmonv 

163, 164, 169, 166, 266, 281 

J. Otoqrtohlcal Inforaatloft 

Non* 

K. N«qr* Body Rtcotdlna* 

Non* 

L. Oth*r T*p* R«cordlnq» 

126, 360, 366 
H. FBI R*Dort« 

133, 14S, 146 

N. 198$ Wlr*t*p RPBllcatlon «nd Ptoor*** R<Port* 

303, 304, 306, 308, 310, 311, 317, 319, 321, 322, 328, 
334 

O. Ml»c*ll*n*ou* Proof 

$8, 76, 210, 292, 293, 294, 347, 3S1, 3$4, 374, 378 
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The full text of the revised stipulations is attached 
to this order as Appendix "A." 




Dated! June 23( 1989 
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in Senate of tlje Mnitob ^tates^ 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


SUPPLEMENTAL FILING BY THE HOUSE OF 
REPRESENTATIVES IN SUPPORT OF ITS PRELIMINARY REQUESTS FOR 
SUBPOENAS AND IMMUNITY 


Pursuant to the Senate Impeachment Trial Committee’s Scheduling Order of June 
21, 2010 ' and the request made by the Committee’s staff at the meeting of counsel on 
June 10, 2010, the House of Representatives ("House”), through its Managers and 
counsel, respectfully submits to the Committee: 1) a preliminary list of those individuals 
for whom the House seeks a subpoena;^ 2) a proffer as to their expected testimony, and 3) 
a designation of those individuals for whom formal immunity is sought.^ 


’The House recognizes that the updated scheduling order does not require the 
subpoena/immunity requests be filed until August 2, 2010. However, the House seeks to 
have its witnesses under subpoena as soon as possible so that they and their counsel may 
plan their schedules for the trip to Washington D.C. As the House has indicated, it is 
possible that some of these witnesses may be excused or only called in rebuttal if 
necessary. 

^The House reserves the right to seek additional subpoenas if such a request becomes 
necessary during the trial preparation process. 

^All witnesses for whom immunity is being requested have sought and been granted 
immunity at each of the proceedings at which they have testified, including proceedings 
before the Grand Jury, the Fifth Circuit, the House of Representatives or at depositions 
conducted by the House Impeachment Task Force staff 
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1. Hon. G. Thomas Porteous. Jr., flmmunitv Order Only) 

The House expects Judge Porteous to testify consistently with his Fifth Circuit 
Hearing testimony, in which he admitted receiving cash from Mr. Amato during the 
pendency of the Liliebere case, and admitted to engaging in financial conduct which was 
not truthfully disclosed in his bankruptcy filings or that was in violation of the Order of 
the Bankruptcy Judge. In addition, the House expects Judge Porteous to admit certain 
facts surrounding his relationship with Louis and Lori Marcotte. Judge Porteous was 
provided an immunity order in connection with his being compelled to testify before the 
Fifth Circuit Special Committee. 

2. Jacob Amato. Jr. (Subpoena and Immunity Order) 

The House expects Mr. Amato will testify to things of value that he and his 
former partner, Robert Creely, provided to Judge Porteous over the years. In particular, 
Mr. Amato will testify that in October 1996, Judge Porteous refused to recuse himself in 
the Liliebere case, where Mr. Amato represented one of the parties, notwithstanding the 
fact that Mr. Amato and his partner, Mr. Creely, had previously given Judge Porteous, 
over the course of time, approximately $20,000. Mr. Amato will also testify that in June 
1 999, while the Liliebere case was pending. Judge Porteous requested that Mr. Amato 
give him approximately $2,000, and Mr. Amato did so. 

3. Robert Creely tSubpoena and Immunity Order) 

The House expects Mr. Creely will testify to things of value that he and his 
former law partner, Jacob Amato, provided to Judge Porteous over the years. Mr. Creely 
will testify to what was, in substance, a scheme whereby Judge Porteous, when he was a 
state judge, assigned Mr. Creely “curatorships” for which Mr. Creely received a fee, and 
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Mr. Creely in turn provided Judge Porteous cash. He will also testify that in May 1 999, 
while his partner (Mr. Amato) represented a party in the Lilieberg case then pending 
before Judge Porteous, Mr. Creely paid for Judge Porteous’s hotel room and some 
expenses for Judge Porteous’s son’s bachelor party dinner in Las Vegas. 

4. Leonard Levenson. Esq. (Subpoena and Immunity Order) 

The House expects Mr. Levenson to testify that both prior to and during his 
involvement in the Lilieberg case, which was assigned to Judge Porteous, he treated 
Judge Porteous to numerous meals and traveled with Judge Porteous to several locations. 
He will also testify that Judge Porteous failed to disclose their relationship or Judge 
Porteous’s relationship with Mr. Amato (about which Mr. Levenson was unaware) at the 
October 1996 recusal hearing in the Lilieberg case. 

5. Donald Gardner. Esq. tSubpoena Only) 

The House expects Mr. Gardner to testify that over the course of his legal career, 
he has provided Judge Porteous cash and meals, and that while Judge Porteous was a 
state judge he assigned Mr. Gardner curatorships. He will also testify how it came to be 
that he was retained to represent Lifemark, a party in the Lilieberg case, after Mr. 
Levenson and Mr. Amato were retained to represent the opposing party (the Liljebergs). 

6. Rhonda Danos (Subpoena and Immunity Order! 

The House expects Ms. Danos, Judge Porteous’s former secretary, to testify that 
Louis Marcotte and Lori Marcotte paid for meals, car repairs and at least one trip to Las 
Vegas for Judge Porteous; that the Marcottes paid for several trips for her to Las Vegas as 
well; and that Judge Porteous took official actions for the benefit of the Marcottes. She 
will also testify that Judge Porteous prepared the contents of his financial statements, 
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which she thereafter typed as he directed. She will identify some of the financial 
transactions that she handled at Judge Porteous’s request around the time he was filing 
for personal bankruptcy. Lastly, she will testify to Judge Porteous’s close relationship 
with the attorneys in the Lilieberg case, and will confirm that they provided Judge 
Porteous things of value over time. 

7. Joseph Mole. Esq. (Subpoena Only) 

The House expects Mr. Mole to testify that when he learned that the opposing 
party in the Lilieberg case had retained Mr. Amato and Mr. Levenson, he filed a motion 
to recuse Judge Porteous. At that time, he was unaware that Judge Porteous had ever 
received money from Mr. Amato and his partner, Mr. Creely. He will describe Judge 
Porteous’s denial of that recusal motion. He will testify that he was unaware that when 
the Lilieberg case was pending, Judge Porteous continued to accept things of value from 
Mr. Amato and Mr. Levenson. He will also testify that he retained Mr. Gardner to assist 
him in representing Lifemark to “level the playing field’’ because the Liljebergs had 
retained Mr. Amato and Mr. Levenson. 

8. Louis Marcotte (Subpoena Onlvl 

The House expects Mr. Marcotte to testify that over a period of time, while 
running a bail bonds business in Jefferson Parish, Louisiana, he gave Judge Porteous 
numerous things of value, including paying for expensive lunches, car repairs, house 
repairs, and a trip for Judge Porteous to Las Vegas. He will testify that in return. Judge 
Porteous signed numerous bond orders sought by Mr. Marcotte, set aside or expunged 
convictions of two Marcotte employees (Aubrey Wallace and Jeff Duhon), and helped 
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vouch for Mr. Marcotte to assist him in forming relations with other state judges. Mr. 
Marcotte has pleaded guilty to corruption offenses and was incarcerated. 

9. Lori Marcotte (Subpoena Only) 

The House expects Ms. Marcotte to testify that over a period of time, while 
helping her brother Louis Marcotte run a bail bonds business in Jefferson Parish, 
Louisiana, she and her brother gave Judge Porteous numerous things of value, including 
paying for expensive lunches, car repairs, house repairs, and paying for a trip for Judge 
Porteous to Las Vegas. She will testify that in return. Judge Porteous signed numerous 
bond orders sought by her and her brother Louis Marcotte, set aside or expunged 
convictions of two Marcotte employees (Aubrey Wallace and Jeff Duhon), and helped 
vouch for Louis Marcotte to assist him in forming relations with other state judges. Ms. 
Marcotte pleaded guilty to corruption offenses and was placed on home detention and 
probation. 

10. Ronald Bodenheimer (Subpoena Onlvi 

The House expects Mr. Bodenheimer, a former state judge, to testify that while 
Judge Porteous was a Federal judge, he vouched for Louis and Lori Marcotte and that as 
a result. Judge Bodenheimer formed a corrupt relationship with the Marcottes that 
consisted of the Marcottes providing Judge Bodenheimer things of value, and Judge 
Bodenheimer taking official acts in connection with setting bonds that benefitted the 
Marcottes. He will also testify that as a result of that relationship, he was prosecuted and 
pleaded guilty to mail fraud. 
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11. Jeffrey Duhon (Subpoena Onlv~) 

The House expects Mr. Duhon to testify that while working for Louis Marcotte, 
he (Duhon) took care of Judge Porteous’s cars and did repairs at Judge Porteous’s house. 
He will confirm that Judge Porteous took numerous official actions for the Marcottes, 
including expunging a criminal conviction of Duhon’s as a favor to the Marcottes. 

12. Aubrey Wallace (Subpoena Only) 

The House expects Mr. Wallace to testify that while working for Louis Marcotte, 
he (Wallace) took care of Judge Porteous’s cars and did home repairs at Judge Porteous’s 
house. He will confirm that Judge Porteous took numerous official actions for the 
Marcottes, including setting aside a criminal conviction of Wallace’s as a favor to the 
Marcottes. 

13. Michael J. Reynolds (Subpoena Only) 

The House expects Mr. Reynolds to testify that when he was an assistant district 
attorney in Jefferson Parish, Louisiana, he appeared before Judge Porteous on behalf of 
the State when Judge Porteous set aside the conviction of Marcotte employee Aubrey 
Wallace, and that in his experience as a prosecutor, this act was highly unusual. 

14. Bruce Netterville, Eso. (Subpoena and Immunity Order) 

The House expects Mr. Netterville will testify that Louis and Lori Marcotte had a 
close relationship with Judge Porteous, that he (Netterville) was present on a trip to Las 
Vegas with the Marcottes and Judge Porteous (as to which other testimony would 
establish that the Marcottes paid for the trip), that he was present when Judge Porteous 
set aside Aubrey Wallace’s felony conviction - an act that Netterville knew from 
experience as a criminal defense attorney in Jefferson Parish was highly unusual. 
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15. Claude C. Lightfoot. Esq. (Subpoena Only) 

The House expects Mr. Lightfoot, who was Judge Porteous’s counsel in 
connection with his personal bankruptcy, to testify that he was unaware of numerous of 
Judge Porteous’s financial transactions prior to and during bankruptcy, including Judge 
Porteous’s failure to report certain preferred creditors and his failure to report his receipt 
of a tax refund, as well Judge Porteous’s incurring gambling debts during the pendency 
of bankruptcy, in violation of the bankruptcy court order. 

16. William Greendvke. Esq. (Subpoena Onlvl 

The House expects Mr. Greendyke, a former Federal bankruptcy judge, to testify 
that when he was assigned Judge Porteous’s bankruptcy case, he was unaware of 
numerous of Judge Porteous’s financial transactions prior to and during bankruptcy, 
including Judge Porteous’s failure to report certain preferred creditors and his failure to 
report his receipt of a tax refund, as well Judge Porteous’s incurring gambling debt 
during the pendency of bankruptcy. 

17. Former FBI Special Agent Bobby Hamil (Subpoena Onlvl 

The House expects Mr. Hamil to describe the FBI background check process and 
identify statements Judge Porteous made to him in two separate interviews in which 
Judge Porteous denied having anything in his background that could subject him to 
coercion, leverage or blackmail. 

18. Former FBI Special Aeent Chevanne Tackett (Subpoena Onlvl 

The House expects Ms. Tackett to describe the FBI background check process 
and identify statements Judge Porteous made to her in an interview in which Judge 
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Porteous denied having anything in his backg'ound that could subject him to coercion, 
leverage or blackmail. 

Respectfully submitted, 

The United States House of Representatives 



Special Impeachment Counsel 


Managers of the House of Representatives; Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C. “Hank” Johnson, F. James Sensenbrenner, Jr. 

June 30, 2010 
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Sn Senate of Wife States! 

Sitting as a Court of Impeachment 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S REQUESTS FOR 
SUBPOENAS AND IMMUNITY 


NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and files his requests for subpoenas and immunity for witnesses to be called during the 
evidentiary hearing in this matter.' Like the House Managers, Judge Porteous reserves the right 
to seek additional subpoenas if such becomes necessary during the trial preparation process. 
{See Supplemental Filing by the House of Representatives in Support of its Preliminary Requests 
for Subpoenas and Immunity (dated June 30, 2010) at n. 2, requesting the same.) 

Judge Porteous requests that the United States Senate subpoena the following individuals 
to testify at the evidentiary hearing in this matter: 

1. John M. Mamoulides - Judge Porteous expects former Jefferson Parish District 
Attorney Mamoulides to testify about Judge Porteous’s appointment to the state bench, his 
experience and relationship with Judge Porteous as a state court judge, the practice of setting 
bonds in Jefferson Parish, the manner in which Assistant District Attorneys interacted with state 
court judges in Jefferson Parish, including Judge Porteous, and the overall relationships between 

' There are a number of witnesses, including certain experts, that Judge Porteous intends to 
call to testify at the evidentiary hearing who do not require either a subpoena or immunity. Per 
the Committee’s June 21, 2010 Order, Judge Porteous will submit a list of all witnesses that he 
intends to call to testify at the evidentiary hearing on August 5, 2010. 
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state court judges and other participants in the Jefferson Parish legal system during the relevant 
time period. 

2. Judge M. Joseph Tiemann - Judge Porteous expects Judge Tiemann to testify 
about his experience and relationship with Judge Porteous, as well as the practices of Jefferson 
Parish judges, during the relevant time period, in setting bonds and in interacting with others 
participants in the legal system. 

3. S. J. Beaulieu, Jr. - Judge Porteous expects Mr. Beaulieu, the Trustee in his 
bankruptcy proceeding, to testify about the facts and circumstances regarding the Porteouses’ 
bankruptcy. This includes, but is not limited to, an overview of the history of that bankruptcy 
proceeding, the applicable legal standards, Mr. Beaulieu’s communications with Judge Porteous, 
his instructions to Judge Porteous, his evaluation of the seriousness of the mistakes made by 
Judge Porteous during the bankruptcy proceedings, his experience with other bankruptcies, and 
his communications with Judge Porteous’s bankruptcy counsel and others with regard to the 
Porteouses’ bankruptcy proceeding. 

4. Henry Hildebrand - Judge Porteous expects Mr. Hildebrand to testify as an 
expert with regard to the allegations in Article III and Chapter 13 bankruptcy petitions generally, 
including applicable legal principles, standards, and practices relating to personal bankruptcies 
during the relevant time period. Mr. Hildebrand’s expert testimony will specifically focus on his 
experience as a current Chapter 13 Trustee. 

5. Judge Ronald Barliant - Judge Porteous expects former United States 
Bankruptcy Judge for the Northern District of Illinois Ronald Barliant to testify as an expert on 
issues related to Article III, including the applicable legal principles, standards, and practices 


2 


£ 

I 

VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00498 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 1 



481 


relating to personal bankruptcies during the relevant time period. Judge Barliant’s expert 
testimony will specifically focus on his experience as a former federal bankruptcy judge. 

6. Dianne Lamulie - Judge Porteous expects Ms. Lamulle to testify about her 
handling of curatorships assigned to Robert Creely and her interactions with Judge Porteous and 
his office. 

7. Michael Porteous - Judge Porteous expects Michael Porteous to testify about his 
Court delivery service and his interactions with Louis and Lori Marcotte. 

8. Professor Dane S. Ciolino - Judge Porteous expects Professor Ciolino to testify 
as an expert on issues related to the traditions and practices of bond-setting in Jefferson Parish 
and in the State of Louisiana during the relevant time period. Professor Ciolino is also expected 
to testify about applicable judicial and ethical standards. 

9. Professor G. Calvin Mackenzie - Judge Porteous expects Professor Mackenzie 
to testify as an expert regarding the use of SF-86’s, FBI background checks, the federal 
appointments process, and Senate confirmations. 

10. Robert Rees - Judge Porteous expects Mr. Rees to testify about the facts and 
circumstances surrounding the setting aside of Aubrey Wallace’s conviction and the 
expungement of his record, as well as the general practices in Jefferson Parish regarding the 
setting aside of convictions and expungements. 

1 1 . Melinda Kring (Pourciau) - Judge Porteous expects Ms. Kring to testify about 
her work at Bail Bonds Unlimited, her observations of the Marcottes, their interactions with 
Judge Porteous, and their interactions with other judges and state and federal officials. 
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12. Suzette Lacour Powers - Judge Porteous expects Ms. Powers to testify about her 
experience and observations as a law clerk to Judge Porteous during his time on the state and 
federal bench. 

13. Susan Hoffman, LCSW - Judge Porteous expects Ms. Hoffman to testify with 
regard to Judge Porteous’s psychiatric and mental health conditions, including depressive and 
anxiety disorders, as well as his course of treatment for those conditions. 

14. James Barbee, M.D. - Judge Porteous expects Dr. Barbee to testify with regard 
to Judge Porteous’s psychiatric and mental health conditions, including depressive and anxiety 
disorders, as well as his course of treatment for those conditions. 

15. Adam Barnett - Judge Porteous expects Mr. Barnett to testify about his 
experiences and observations working with the Marcottes and his interactions with Judge 
Porteous with regard to the setting and splitting of bonds. 

16. Daniel A. Petalas, Esq. - Judge Porteous expects Mr. Petalas, an attorney with 
the Public Integrity Section of the Department of Justice, to testify about the government’s 
investigations of Judge Porteous, the decision not to prosecute Judge Porteous, and 
communications Mr. Petalas had with members of the Fifth Circuit Court of Appeals. 

17. Peter S. Ainsworth, Esq. - Judge Porteous expects Mr. Ainsworth, an attorney 
with the Public Integrity Section of the Department of Justice, to testify about the government’s 
investigations of Judge Porteous and the decision not to prosecute Judge Porteous. 

The defense does not request that any of the witnesses listed above be granted immunity 
in connection with their testimony. Judge Porteous will provide contact information for the 
witnesses listed above under separate cover. 
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In its Preliminary Witness Designation and Requests for Subpoenas and Immunity (dated 
June 8, 2010), the House of Representatives included certain witness that, if not called by the 
House, will likely be called by the defense. Although duplicative requests for subpoenas and/or 
immunity is unnecessary. Judge Porteous has included the names of those witnesses (without 
duplicative summaries of expected testimony) below.^ 

1 8. Jacob Amato, Jr. 

19. Robert Creely 

20. Louis Marcotte 

21. Lori Marcotte 

22. Joseph Mole 

23. Donald Gardner 

24. Michael Reynolds 

25. Bruce Netterville 

26. Ronald Bodenheimer 

27. Leonard Levenson 

28. Claude Lightfoot 

29. Rhonda Danos 


The House also listed Judge Porteous on its list of witnesses requiring both a subpoena 
and immunity and today filed a pleading regarding the propriety and precedent of compelling the 
accused to testify in an impeachment proceeding. As previously stated. Judge Porteous opposes 
any attempt by the House to compel his testimony, in violation of his Fifth Amendment rights. 
Whether Judge Porteous will testify in his own defense, as opposed to being compelled, is an 
open question that will depend on a number of factors, including the time allotted for the 
evidentiary hearing. Regardless, Judge Porteous would require immunity as a prerequisite to 
testifying. The defense does not believe that a subpoena is either appropriate or necessary. 
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Judge Porteous reserves the right to call any witnesses not listed above but who are listed 

on the House of Representatives’ witness list. Judge Porteous also reserves the right to call 

witnesses not listed above that are otherwise required to serve as rebuttal witnesses. 

Respectfully submitted, 

/s/ Jonathan Turlev 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
John C. Peirce 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge 
for the Eastern District of Louisiana 

Dated: August 2, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 2 , 2010, 1 served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaron@seyfarth.com 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@seyfarth.com 
Jessica Klein -jessica.klein@mail.house.gov 

/s/ Daniel T. O’Connor 


£ 

I 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00503 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN:DPROCT 




486 


in tlTlje Senate of t()e ®niteti States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


THE HOUSE OF REPRESENTATIVES’ SUPPLEMENTAL 
DESIGNATION OF WITNESSES AND REQUESTS FOR SUBPOENAS 

Pursuant to the Senate Impeachment Trial Committee’s (the “Committee’s”) Scheduling 
Order of June 21 , 201 0 and the request made by the Committee’s staff at the meeting of counsel 
on June 10, 2010, the House of Representatives (the “House”), through its Managers and 
counsel, respectfully submits to the Committee this supplemental designation of three additional 
witnesses, with requests for subpoenas, and a proffer of those witnesses’ expected testimony.' 

1. The Honorable Duncan Keir (Subpoena Onlvt 

The Honorable Duncan Keir is the Chief Judge of the United States Bankruptcy Court for 
the District of Maryland. Judge Keir will provide expert testimony regarding Judge Porteous’s 
Chapter 1 3 bankruptcy filing, which will include (i) the necessity that debtors be candid and act 
in good faith in bankruptcy filings, (ii) the effect of filing a bankruptcy petition under a false 
name, (iii) whether Judge Porteous’s “no hann, no foul” defense to his false bankruptcy filings is 
legitimate, (iv) whether Judge Porteous violated the bankruptcy confirmation order, and (v) the 


' This “Supplemental Designation of Witnesses and Requests for Subpoenas” is filed in addition 
to the June 8, 2010 “Preliminary Designations by the House of Representatives of Witnesses, 
Requests for Subpoenas, Requests for Immunity and Stipulations,” and the June 30, 2010 
“Supplemental Filing By the House of Representatives in Support of Its Preliminary Requests for 
Subpoenas and Immunity.” 
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impact on the administration of the bankruptcy laws in light of the fact that the debtor in this case 
is a federal judge, as opposed to an ordinary citizen. 

2. Professor Charles G. Gevh tSubnoena Onlvl 

Professor Charles Geyh is the Associate Dean for Research and the John F. Kimberling 
Professor of Law at the Indiana University Maurer School of Law. Professor Geyh will provide 
expert testimony regarding the ethical implications of Judge Porteous’s alleged conduct, with a 
focus on the Code of Conduct for United States Judges. 

3. Rafael C. Goveneche HI (Subpoena Onivl 

Rafael Goyeneche is the President of the Metropolitan Crime Commission (the “MCC”) 

- a nonprofit public service, citizens’ organization in New Orleans, Louisiana, dedicated to 
improving the administration of justice, reducing the incidence of violent crime, and stamping 
out public corruption. Mr. Goyeneche will testify regarding his November 9, 1 994 interview of 
Judge Porteous, in which Judge Porteous made statements concerning his relation.ship with Louis 
Marcotte and the circumstances surrounding his setting aside Aubrey Wallace’s conviction. 
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Respectfully submitted, 


The United States House of Representatives 





Alan I. Baron 
Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 


August 2, 2010 
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3ri tICfie Senate of tf)e States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


MEMORANDUM ON BEHALF OF THE HOUSE OF REPRESENTATIVES 
IN SUPPORT OF CALLING JUDGE PORTEOUS AS A WITNESS 

The House of Representatives (the “House”), through its Managers and counsel, submits 
the following Memorandum in Support of Calling Judge Porteous as a Witness and states as 
follows: 

The House has listed Judge Porteous as a potential witness to be called at the forthcoming 
impeachment trial. The House, however, is not seeking immunity for Judge Porteous. 
Accordingly, at this point, the Senate is not being asked by the House to take any steps regarding 
Judge Porteous. 

The Senate has asked the House to submit a memorandum in support of the House calling 
Judge Porteous as a witness.' It appears that in the limited number of judicial impeachments that 
have gone to trial in the Senate, many, if not all, of the judges have testified and have been 
subject to cross-examination. The issue therefore is not whether testimony and cross- 
examination are appropriate, but rather whether there is any bar to the judge being called as a 


' Congi ess’s power to issue subpoenas in the impeachment context extends to sitting federal 
judges. Article I, § 3 of the Constitution explicitly provides that “the Senate shall have the sole 
Power to try all Impeachments.” This constitutional framework creates the implied power of 
Congress to issue subpoenas for documents and testimony in furtherance of its constitutionally 
assigned role. C.f. McGrain v. Daugherty . 273 U.S. 135, 175 (1927). 
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witoess by the House. The House is not aware of an instance in which a judge was compelled to 
be a witness in a Senate impeachment trial. There is ample precedent, however, in a proceeding 
closely related to an impeachment trial, whidi requires federal judges to testify concerning 
allegations against them, even if their appearance is involuntary. Indeed, this process has taken 
place in connection with this very matter. 

Title 28 of the United States Code, Section 351, er.se?., sets forth the rules governing 
complaints against federal judges and judicial misconduct. The statute authorizes each judicial 
council and the Judicial Conference of the United States to “prescribe such rules for the conduct 
of proceedings under this chapter ... as each considers to be appropriate.” 28 U.S.C. § 358(a). 
Pursuant to that statutory provision, the Judicial Conference of the United States, chaired by the 
Chief Justice of the Supreme Court, promulgated Rules for Judicial-Conduct and Judicial- 
Disability Proceedings (the “Judicial Conference Rules”) “to establish standards and procedures 
for addressing complaints filed by complainants or identified by chief judges.”* 

The Judicial Conference Rules specifically address the procedures to be utilized at 
Special Committee liearings of judicial misconduct - such as the Pifth Circuit Special Committee 
hearing regarding Judge Porteous - and provide as follows: 

14. Conduct of Hearings by Special Committee 

(a) Purpose of Hearings. The committee may hold hearings to take testimony 
and receive other evidence, to hear argument, or both. If the committee is 
investigating allegation.s against more than one judge, it may hold joint or 
separate hearings. 

(b) Committee Evidence. Subject to Rule 1 5, the committee must obtain 
material, nomedundaiit evidence in the fonn it considers appropriate. In 
the committee’s discretion, evidence may be obtained by committee 


^ See the Judicial Conference Rules at p. 1 (March 11, 2008). A copy of the Judicial Conference 
Rules is attached to this Memorandum as Attachment 1 , 
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members, staff, or both. Witnesses offering testimonial evidence may 
include the complainant and the subject iudge .^ 

The Judicial Conference Commentary to Rule 14 further states: “[w]itli respect to 
testimonial evidence, the subject judge should normally be called as a committee witness. Cases 
may arise in which the judge will not testify voluntarily. In such cases, subpoena powers are 
available, subject to the nonnal testimonial privileges .”'* The subpoena powers available to the 
Special Committees are laid out in 28 U.S.C. § 356, which states: 

(a) Judicial councils and special committees. In conducting any investigation 
under this chapter the judicial council, or a special committee appointed 
under section 353, shall have lull subpoena powers as provided in section 
332(d). 

(b) Judicial Conference and standing committees. In conducting any 
investigation under this chapter the Judicial Conference, or a standing 
committee appointed by the Chief Justice under section 33 1 shall have full 
subpoena powers as provided in that section. 

Thus, under the authority prescribed by the United States Code, the Judicial Conference 
ofthe United States, chaired by the Chief Justice, and tlie United States circuit courts have 
explicitly established rules and procedures by which a judge who is the subject of a misconduct 
inquiry can be required to testify in those proceedings. 

Moreover, Title 28 U.S.C. § 355(b)(1) clearly contemplates that the record of all 
proceedings before both a circuit court judicial council and the Judicial Conference shall, in 
cases where impeachment may be warranted, be transmitted “to the House of Representative,s for 
whatever action the House of Representatives considers to be necessary,” 

The proceedings in the Circuit Court tribunals are an integial adjunct to im]jeacluT)ent 
proceedings in the House and Senate. The fact that they are empowered by legislation and 

^ Id. at Rule 14, p. 21 (emphasis added). 

Id. at p. 22 (Commentary on Rule 14) (emphasis added). 
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implemented by Court rules to call the judge in question to testify is a powerful statement that 
federal judges are not wholly unaccountable for their conduct, even if it means requiring tliera to 
testify under oath. 

Judge Porteous was elevated to the federal bench by the Senate, which confirmed his 
appointment. He is now alleged to have engaged in serious misconduct and to have misled the 
Senate by not disclosing corrupt conduct which, if true, would undoubtedly have terminated his 
candidacy for the office. The Senate confirmed his appointment based in part on his sworn 
statements. Now that the veracity of those statements has been seriously questioned, the Senate 
should have the opportunity to hear from Judge Porteous. 

The Senate’s processes, as well as the public interest, require that all of the relevant facts 
be made available to the Senate, not just those facts that counsel, in an adversarial posture, 
decide to put before the Senate.^ It must be recalled that an impeaclinient trial is not a criminal 
proceeding. As Alexander Hamilton stated, it is "a method of NATIONAL INQUEST into the 
conduct of public men.”® The federal rules of evidence and procedure do not apply because they 
may artificially hinder the Senate’s ability to hear all of the evidence in order to make a 
profoundly important determination. Judge Porteous was willing to answer questions under oath 
to obtain his lofty position. He should be required to answer questions when the propriety of his 
remaining in that position is brought into serious question. 

It is clear that Judge Porteous hopes that this case will be tried without his participation. 
He opposes the House using his prior immunized testimony in the Fifth Circuit. He opposes the 

® To be sure, the citizens of this country have a stake in the integiity of the judiciary. When a 
federal judge, who passes judgment over the matters of private citizens, is himself alleged of 
misconduct and wrongdoing, it would be a dissert'tce to the public interest to truncate artificially 
the evidence pertaining to that judge’s conduct. 

® The Federalist No. 65, at 440 (Alexander Hamilton) (Cooke, ed., 1961). 
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House being allowed to call him as a witness. He suggests that he may not be called as a witness 
in his own defense.^ The Senate’s access (o vital evidence should not be so limited when it has 
granted to the judiciary, in a process intimately related to impeachments proceedings, the power 
to call a judge as a witness to account for his conduct. It makes no sense for the Senate to have 
less power to conduct an inquiry than that gi'anted and exercised by the circuit judicial council in 
this very case. 

The House emphasizes that tltis approach is premised on the tact that Congress has 
granted to the judiciary the power to require a federal judge to testify at a hearing conducted to 
investigate allegations against that judge. Moreover, judges attain their lofty position through 
Senate confirmation. They should be subject to questioning in a Senate impeacliment trial when 
the propriety of continuing to remain in that position is brought into serious question,® 

Finally, the in terrorum argument advanced by counsel for Judge Porteous that they will 
go to court to try to stop Judge Porteous from being called to testify is unavailing. Certainly 
Judge Porteous can go to couj-t, but this issue is clearly non-jusliciable in light of the Supreme 
Court’s ruling in Walter Nixon v. United States .'* For the Senate to conduct its proceedings in a 

’ See Judge G. Thomas Porteous, Jr.’s Motion for an Extended Evidentiary Hearing at 2, fn. 1 
(“Whether Judge Porteous will testify iii his own defense is slill an open question.’’). 

* This approach adopted by the House would, by its teims, have no application to an elected 
official such as the President or the 'Vice President. 

M 13 S. Ct, 732 (1992). In Nixon , the Supreme Court clearly explained: 

The history and contemporary understanding of the impeachment provisions 
support our reading of the constitutional language. I'he parties do not offer 
evidence of a single word in the history oflhe Constitutional Convention or in 
contemporary commentary that even alludes to the possibility of judicial review 
in the context of the impeachment powere. 

If H.- * 


5 


s 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00511 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 


s 


£ 

1 



494 


manner which echoes the very manner in which an inquiry is conducted pursuant to the Rules of 
the Judicial Conference of the United States, will not result in any impediment to the Senate trial. 

For all the foregoing reasons, the House respectfully submits that at this time it is not 
seeking immunity for Judge Porteous, but continues to list him as a potential witness in a Senate 
trial. 


Judicial involvement in impeachment proceedings, even if only for purposes of 
judicial review, is counterintuitive because it would eviscerate the "important 
constitutional check" placed on the Judiciary by the Framers. Nixon's argument 
would place final reviewing authority with respect to impeachments in the hands 
of the .same body that the impeachment process is meant to regulate. 

Id. at 233, 235 (internal citations omitted). 
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Respectfully submitted. 

The United States House of Representatives 



Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr. 


August 2, 2010 
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1 Rules for Judicial-Conduct and Judicial-Disability Proceedings 

2 

3 Preface 

4 These Rules were promulgated by the Judicial Conference of the United States, after public 

5 comment, pursuant to 28 U.S.C. §§ 33 1 and 358, to establish standards and procedures for 

6 addressing complaints filed by complainants or identified by chief judges, under the Judicial 

7 Conduct and Disability Act, 28 U.S.C. §§ 351-364. 
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1 ARTICLE I. GENERAL PROVISIONS 

2 

3 1. Scope 

4 These Rules govern proceedings under the Judicial Conduct and Disability Act, 28 U.S.C. 

5 §§ 351-364 (the Act), to determine whether a covered judge has engaged in conduct 

6 prejudicial to the effective and expeditious administration of the business of the courts or is 

7 unable to discharge the duties of office because of mental or physical disability. 

8 

9 Commentary on Rule 1 

10 

1 1 In September 2006, the Judicial Conduct and Disability Act Study Committee, appointed 

1 2 in 2004 by Chief Justice Rehnquist and known as the "Breyer Committee," presented a report, 

1 3 known as the "Breyer Committee Report,” 239 F.R.D. 1 1 6 (Sept. 2006), to Chief Justice Roberts 

14 that evaluated implementation ofthe Judicial Conduct and Disability Act of 1980, 28 U.S.C. 

15 §§ 351-364. The Breyer Committee had been formed in response to criticism from the public 

1 6 and the Congress regarding the effectiveness of the Act's implementation. The Executive 

1 7 Committee of the Judicial Conference directed the Judicial Conference Committee on Judicial 

1 8 Conduct and Disability to consider the recommendations made by the Breyer Committee and to 

19 report on their implementation to the Conference. 

20 

2 1 The Breyer Committee found that it could not evaluate implementation of the Act 

22 without establishing interpretive standards, Breyer Committee Report, 239 F.R.D. at 132, and 

23 that a major problem faced by chief judges in implementing the Act was the lack of authoritative 

24 interpretive standards. Id. at 212-15. The Breyer Committee then established standards to guide 

25 its evaluation, some of which were new formulations and some of which were taken from the 

26 "Illustrative Rules Governing Complaints of Judicial Misconduct and Disability," discussed 

27 below. The principal standards used by the Breyer Committee are in Appendix E of its Report. 

28 Id. at 238. 

29 

30 Based on the findings of the Breyer Committee, the Judicial Conference Committee on 

3 1 Judicial Conduct and Disability concluded that there was a need for the Judicial Conference to 

32 exercise its power under Section 358 of the Act to fashion standards guiding the various officers 

33 and bodies who must exercise responsibility under the Act. To that end, the Judicial Conference 

34 Committee proposed rules that were based largely on Appendix E of the Breyer Committee 

35 Report and the Illustrative Rules. 

36 

37 The Illustrative Rules were originally prepared in 1986 by the Special Committee of the 

38 Conference of Chief Judges of the United States Courts of Appeals, and were subsequently 

39 revised and amended, most recently in 2000, by the predecessor to the Committee on Judicial 

40 Conduct and Disability. The Illustrative Rules were adopted, with minor variations, by circuit 

41 judicial councils, to govern complaints under the Judicial Conduct and Disability Act, 

42 

43 After being submitted for public comment pursuant to 28 U.S.C. § 358(c), the present 

44 Rules were promulgated by the Judicial Conference on March 1 1, 2008. 

45 

46 

47 

48 
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2. Effect and Construction 

(a) Generally. These Rules are mandatory; they supersede any conflicting judicial- 
council rules. Judicial councils may promulgate additional rules to implement the 
Act as long as those rules do not conflict with these Rules. 

(b) Exception. A Rule will not apply if, when performing duties authorized by the Act, 
a chief judge, a special committee, a judicial council, the Judicial Conference 
Committee on Judicial Conduct and Disability, or the Judicial Conference of the 
United States expressly finds that exceptional circumstances render application of 
that Rule in a particular proceeding manifestly unjust or contrary to the purposes 
of the Act or these Rules. 

Commentary on Rule 2 

Unlike the Illustrative Rules, these Rules provide mandatory and nationally uniform 
provisions governing the substantive and procedural aspects of misconduct and disability 
proceedings under the Act. The mandatory nature of these Rules is authorized by 28 U.S.C. 

§ 358(a) and (c). Judicial councils retain the power to promulgate rules consistent with these 
Rules. For example, a local rule may authorize the electronic distribution of materials pursuant 
to Rule 8(b). 

Rule 2(b) recognizes that unforeseen and exceptional circumstances may call for a 
different approach in particular cases. 

3. Definitions 

(a) Chief Judge. “Chief judge” means the chief judge of a United States Court of 
Appeals, of the United States Court of International Trade, or of the United States 
Court of Federal Claims. 

(b) Circuit Clerk. “Circuit clerk” means a clerk of a United States court of appeals, the 
clerk of the United States Court of International Trade, the clerk of the United 
States Court of Federal Claims, or the circuit executive of the United States Court 
of Appeals for the Federal Circuit. 

(c) Complaint. A complaint is; 

(1) a document that, in accordance with Rule 6, is filed by any person in bis or 
her individual capacity or on behalf of a professional organization; or 

(2) information from any source, other than a document described in (c)(1), that 
gives a chief judge probable cause to believe that a covered judge, as defined 
in Rule 4, has engaged in misconduct or may have a disability, whether or 
not the information is framed as or is intended to be an allegation of 
misconduct or disability. 

(d) Court of Appeals, District Court, and District Judge. "Courts of appeals," "district 
court," and "district judge," where appropriate, include the United States Court of 
Federal Claims, the United States Court of International Trade, and the judges 
thereof. 

(e) Disability. “Disability” is a temporary or permanent condition rendering a judge 
unable to discharge the duties of the particular judicial office. Examples of 
disability include substance abuse, the inability to stay awake during court 
proceedings, or a severe impairment of cognitive abilities. 
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(f) Judicial Council and Circuit. “Judicial council” and “circuit,” where appropriate, 
include any courts designated in 28 U.S.C. § 363. 

(g) Magistrate Judge. “Magistrate judge,” where appropriate, includes a special 
master appointed by the Court of Federal Claims under 42 U.S.C. § 300aa-12(c). 

(h) Misconduct. Cognizable misconduct: 

(1) is conduct prejudicial to the effective and expeditious administration of the 
business of the courts. Misconduct includes, but is not limited to: 

(A) using the judge's office to obtain special treatment for friends or 
relatives; 

(B) accepting bribes, gifts, or other personal favors related to the judicial 
office; 

(C) having improper discussions with parties or counsel for one side in a 
case; 

(D) treating litigants or attorneys in a demonstrably egregious and hostile 
manner; 

(E) engaging in partisan political activity or making inappropriately 
partisan statements; 

(F) soliciting funds for organizations; or 

(G) violating other specific, mandatory standards of judicial conduct, 
such as those pertaining to restrictions on outside income and 
requirements for financial disclosure. 

(2) is conduct occurring outside the performance of official duties if the conduct 
might have a prejudicial effect on the administration of the business of the 
courts, including a substantial and widespread lowering of public confidence 
in the courts among reasonable people. 

(3) does not include: 

(A) an allegation that is directly related to the merits of a decision or 
procedural ruling. An allegation that calls into question the 
correctness of a judge's ruling, including a failure to recuse, without 
more, is merits-related. If the decision or ruling is alleged to be the 
result of an improper motive, e.g., a bribe, ex parte contact, racial or 
ethnic bias, or improper conduct in rendering a decision or ruling, 
such as personally derogatory remarks irrelevant to the issues, the 
complaint is not cognizable to the extent that it attacks the merits. 

(B) an allegation about delay in rendering a decision or ruling, unless the 
allegation concerns an improper motive in delaying a particular 
decision or habitual delay in a significant number of unrelated cases. 

(i) Subject Judge. “Subject judge” means any judge described in Rule 4 who is the 
subject of a complaint. 

Commentary on Rule 3 

Rule 3 is derived and adapted from the Breyer Committee Report and the Illustrative 

Rules. 

Unless otherwise specified or the context otherwise indicates, the term "complaint" is 
used in these Rules to refer both to complaints identified by a chief judge under Rule 5 and to 
complaints filed by complainants under Rule 6. 
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! Under the Act, a "compiaint" may be filed by "any person" or "identified" by a chief 

2 judge. See 28 U.S.C. § 351(a) and (b). Under Rule 3(c)(1), complaints may be submitted by a 

3 person, in his or her individual capacity, or by a professional organization. Generally, the word 

4 "complaint" brings to mind the commencement of an adversary proceeding in which the 

5 contending parties are left to present the evidence and legal arguments, and judges play the role 

6 of an essentially passive arbiter. The Act, however, establishes an administrative, inquisitorial 

7 process. For example, even absent a complaint under Rule 6, chief judges are expected in some 

8 circumstances to trigger the process -- "identify a complaint." see 28 U.S.C. § 351(b) and Rule 5 

9 -- and conduct an investigation without becoming a party. See 28 U.S.C. § 352(a); Breyer 

10 Committee Report, 239 F.R.D. at 2 14; Illustrative Rule 2(j). Even when a complaint is filed by 

1 1 someone other than the chief judge, the complainant lacks many rights that a litigant would have, 

12 and the chief judge, instead of being limited to the "four corners of the complaint," must, under 

13 Rule 11, proceed as though misconduct or disability has been alleged where the complainant 

14 reveals information of misconduct or disability but does not claim it as such. Ses Breyer 

1 5 Committee Report, 239 F.R.D. at 1 83-84. 

16 

1 7 An allegation of misconduct or disability filed under Rule 6 is a "complaint," and the 

18 Rule so provides in subsection (c)(1). However, both the nature of the process and the use of the 

19 term "identify" suggest that the word "complaint" covers more than a document formally 

20 triggering the process. The process relies on chief judges considering known information and 

21 triggering the process when appropriate. "Identifying" a "complaint," therefore, is best 

22 understood as the chiefjudge's concluding that information known to the judge constitutes 

23 probable cause to believe that misconduct occurred or a disability exists, whether or not the 

24 information is framed as, or intended to be an accusation. This definition is codified in (c)(2). 

25 

26 Rule 3(e) relates to disability and provides only the most general definition, recognizing 

27 that a fact-specific approach is the only one available. 

28 

29 The phrase "prejudicial to the effective and expeditious administration of the business of 

30 the courts" is not subject to precise definition, and subsection (h)(1) therefore provides some 

31 specific examples. Although the Code of Conduct for United States Judges may be informative, 

32 its main precepts are highly general; the Code is in many potential applications aspirational 

33 rather than a set of disciplinary rules. Ultimately, the responsibility for determining what 

34 constitutes misconduct under the statute is the province of the judicial council of the circuit 

35 subject to such review and limitations as are ordained by the statute and by these Rules. 

36 

37 Even where specific, mandatory rules exist - for example, governing the receipt of gifts 

38 by judges, outside earned income, and financial disclosure obligations - the distinction between 

39 the misconduct statute and the specific, mandatory rules must be borne in mind. For example, an 

40 inadvertent, minor violation of any one of these Rules, promptly remedied when called to the 

41 attention of the judge, might still be a violation but might not rise to the level of misconduct 

42 under the statute. By contrast, a pattern of such violations of the Code might well rise to the 

43 level of misconduct. 

44 

45 An allegation can meet the statutory standard even though the judge’s alleged conduct did 

46 not occur in the course of the performance of official duties. The Code of Conduct for United 

47 States Judges expressly covers a wide range of extra-official activities, and some of these 

48 activities may constitute misconduct. For example, allegations that a judge solicited funds for a 

49 charity or participated in a partisan political event are cognizable under the Act. 
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1 On the other hand, judges are entitled to some leeway in extra-official activities. For 

2 example, misconduct may not include a judge being repeatedly and publicly discourteous to a 

3 spouse (not including physical abuse) even though this might cause some reasonable people to 

4 have diminished confidence in the courts. Rule 3(h)(2) states that conduct of this sort is covered, 

5 for example, when it might lead to a "substantial and widespread" lowering of such confidence, 

6 

7 Rule 3(h)(3)(A) tracks the Act, 28 U.S.C. § 352(b)(l)(A)(ii), in excluding from the 

8 definition of misconduct allegations "[djirectly related to the merits of a decision or procedural 

9 ruling.” This exclusion preserves the independence ofjudges in the exercise of judicial power 

1 0 by ensuring that the complaint procedure is not used to collaterally attack the substance of a 

1 1 Judge's ruling. Any allegation that calls into question the correctness of an official action of a 

12 judge - without more - is merits-related. The phrase "decision or procedural ruling" is not 

1 3 limited to rulings issued in deciding Article III cases or controversies. Thus, a complaint 

14 challenging the correctness of a chief judge's determination to dismiss a prior misconduct 

15 complaint would be properly dismissed as merits-related - in other words, as challenging the 

1 6 substance of the judge's administrative determination to dismiss the complaint - even though it 

1 7 does not concern the judge's rulings in Article III litigation. Similarly, an allegation that a judge 

18 had incorrectly declined to approve a Criminal Justice Act voucher is merits-related under this 

19 standard. 

20 

21 Conversely, an allegation - however unsupported ~ that a judge conspired with a 

22 prosecutor to make a particular ruling is not merits-related, even though it "relates" to a ruling in 

23 a colloquial sense. Such an allegation attacks the propriety of conspiring with the prosecutor and 

24 goes beyond a challenge to the correctness - "the merits" — of the ruling itself. An allegation 

25 that a judge ruled against the complainant because the complainant is a member of a particular 

26 racial or ethnic group, or because the judge dislikes the complainant personally, is also not 

27 merits-related. Such an allegation attacks the propriety of arriving at rulings with an illicit or 

28 improper motive. Similarly, an allegation that a judge used an inappropriate term to refer to a 

29 class of people is not merits-related even if the judge used it on the bench or in an opinion; the 

30 correctness of the judge's rulings is not at stake. An allegation that a judge treated litigants or 

3 1 attorneys in a demonstrably egregious and hostile manner while on the bench is also not 

32 merits-related. 

33 

34 The existence of an appellate remedy is usually irrelevant to whether an allegation is 

35 merits-related. The merits-related ground for dismissal exists to protect judges' independence in 

36 making rulings, not to protect or promote the appellate process. A complaint alleging an 

37 incorrect ruling is merits-related even though the complainant has no recourse from that ruling. 

38 By the same token, an allegation that is otherwise cognizable under the Act should not be 

39 dismissed merely because an appellate remedy appears to exist (for example, vacating a ruling 

40 that resulted from an improper ex parte communication). However, there may be occasions 

41 when appellate and misconduct proceedings overlap, and consideration and disposition of a 

42 complaint under these Rules may be properly deferred by a chief judge until the appellate 

43 proceedings are concluded in order to avoid, inter alia , inconsistent decisions, 

44 

45 Because of the special need to protect judges' independence in deciding what to say in an 

46 opinion or ruling, a somewhat different standard applies to determine the merits-relatedness of a 

47 non-frivolous allegation that a judge's language in a ruling reflected an improper motive. If the 

48 judge's language was relevant to the case at hand - for example a statement that a claim is 

49 legally or factually "frivolous" - then the judge's choice of language is presumptively 
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merits-related and excluded, absent evidence apart from the ruling itself suggesting an improper 
motive. If, on the other hand, the challenged language does not seem relevant on its face, then 
an additional inquiry under Rule 1 1 is necessary. 

With regard to Rule 3(h)(3)(B), a complaint of delay in a single case is excluded as 
merits-related. Such an allegation may be said to challenge the correctness of an official action 
of the judge — in other words, assigning a low priority to deciding the particular case. But, by 
the same token, an allegation of a habitual pattern of delay in a significant number of unrelated 
cases, or an allegation of deliberate delay in a single case arising out of an illicit motive, is not 
merits-related. 

The remaining subsections of Rule 3 provide technical definitions clarifying the 
application of the Rules to the various kinds of courts covered. 

4. Covered Judges 

A complaint under these Rules may concern the actions or capacity only of judges of 
United States courts of appeals, judges of United States district courts, judges of United 
States bankruptcy courts, United States magistrate judges, and judges of the courts 
specified in 28 U.S.C. § 363. 


Commentary on Rule 4 

This Rule tracks the Act. Rule 8(c) and (d) contain provisions as to the handling of 
complaints against persons not covered by the Act, such as other court personnel, or against both 
covered judges and noncovered persons. 

ARTICLE II. INITIATION OF A COMPLAINT 

5. Identiflcation of a Complaint 

(a) Identification. When a chief judge has information constituting reasonable grounds 
for inquiry into whether a covered judge has engaged in misconduct or has a 
disability, the chief judge may conduct an inquiry, as he or she deems appropriate, 
into the accuracy of the information even if no related complaint has been filed. A 
chief judge who finds probable cause to believe that misconduct has occurred or 
that a disability exists may seek an informal resolution that he or she finds 
satisfactory. If no informal resolution is achieved or is feasible, the chief judge may 
identify a complaint and, by written order stating the reasons, begin the review 
provided in Rule 1 1. If the evidence of misconduct is clear and convincing and no 
informal resolution is achieved or is feasible, the chief judge must identity a 
complaint. A chief judge must not decline to identity a complaint merely because 
the person making the allegation has not filed a complaint under Rule 6. This Rule 
is subject to Rule 7. 

(b) Noncompliance with Rule 6(d). Rule 6 complaints that do not comply with the 
requirements of Rule 6(d) must be considered under this Rule. 
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1 Commentary on Rule 5 

2 

3 This Rule is adapted from the Breyer Committee Report, 239 F.R.D. at 245-46. 

4 

5 The Act authorizes the chief judge, by written order stating reasons, to identify a 

6 complaint and thereby dispense with the filing of a written complaint. See 28U.S.C, § 351(b). 

7 Under Rule 5, when a chief Judge becomes aware of information constituting reasonable grounds 

8 to inquire into possible misconduct or disability on the part of a covered judge, and no formal 

9 complaint has been filed, the chief judge has the power in his or her discretion to begin an 

10 appropriate inquiry. A chief judge's decision whether to informally seek a resolution and/or to 

1 1 identify a complaint is guided by the results of that inquiry. If the chief judge concludes that 

1 2 there is probable cause to believe that misconduct has occurred or a disability exists, the chief 

1 3 judge may seek an informal resolution, if feasible, and if failing in that, may identify a 

14 complaint. Discretion is accorded largely for the reasons police officers and prosecutors have 

1 5 discretion in making arrests or bringing charges. The matter may be trivial and isolated, based 

16 on marginal evidence, or otherwise highly unlikely to lead to a misconduct or disability finding. 

1 7 On the other hand, if the inquiry leads the chief judge to conclude that there is clear and 

1 8 convincing evidence of misconduct or a disability, and no satisfactory informal resolution has 

1 9 been achieved or is feasible, the chief judge is required to identify a complaint. 

20 

2 1 An informal resolution is one agreed to by the subject judge and found satisfactory by the 

22 chief judge. Because an informal resolution under Rule 5 reached before a complaint is filed 

23 under Rule 6 will generally cause a subsequent Rule 6 complaint alleging the identical matter 

24 to be concluded, sge Rule 11(d), the chief judge must be sure that the resolution is fully 

25 appropriate before endorsing it. In doing so, the chief judge must balance the seriousness of the 

26 matter against the particular judge's alacrity in addressing the issue. The availability of this 

27 procedure should encourage attempts at swift remedial action before a formal complaint is filed. 

28 

29 When a complaint is identified, a written order stating the reasons for the identification 

30 must be provided; this begins the process articulated in Rule 1 1 . Rule 1 1 provides that once the 

31 ohiefjudge has identified a complaint, the chief judge, subject to the disqualification provisions 

32 of Rule 25, will perform, with respect to that complaint, all functions assigned to the ohiefjudge 

33 for the determination of complaints filed by a complainant. 

34 

35 In high-visibility situations, it may be desirable for the ohiefjudge to identify a complaint 

36 without first seeking an informal resolution (and then, if the circumstances warrant, dismiss or 

37 conclude the identified complaint without appointment of a special committee) in order to assure 

38 the public that the allegations have not been ignored. 

39 

40 A chief judge's decision not to identify a complaint under Rule 5 is not appealable and is 

41 subject to Rule 3(h)(3)(A), which excludes merits-related complaints from the definition of 

42 misconduct. 

43 

44 A chief judge may not decline to identify a complaint solely on the basis that the unfiled 

45 allegations could be raised by one or more persons in a filed complaint, but none of these 

46 persons has opted to do so. 

47 

48 Subsection (a) concludes by stating that this Rule is "subject to Rule 7." This is intended 

49 to establ ish that only: (i) the chief judge of the home circuit of a potential subject judge, or 
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(ii) the chief judge of a circuit in which misconduct is alleged to have occurred in the course of 
official business while the potential subject judge was sitting by designation, shall have the 
power or a duty under this Rule to identifti a complaint. 

Subsection (b) provides that complaints fded under Rule 6 that do not comply with the 
requirements of Rule 6(d), must be considered under this Rule. For instance, if a complaint has 
been filed but the form submitted is unsigned, or the truth of the statements therein are not 
verified in writing under penalty of perjury, then a chief judge must nevertheless consider the 
allegations as known information, and proceed to follow the process described in Rule 5(a). 

6. Filing a Complaint 

(a) Form. A complainant may use the form reproduced in the appendix to these Rules 
or a form designated by the rules of the judicial council in the circuit in which the 
complaint is flied. A complaint form is also available on each court of appeals' 
website or may be obtained from the circuit clerk or any district court or 
bankruptcy court within the circuit. A form is not necessary to file a complaint, but 
the complaint must be written and must include the information described in (b). 

(b) Brief Statement of Facts. A complaint must contain a concise statement that details 
the specific facts on which the claim of misconduct or disability is based. The 
statement of facts should include a description of: 

(1) what happened; 

(2) when and where the relevant events happened; 

(3) any information that would help an investigator check the facts; and 

(4) for an allegation of disability, any additional facts that form the basis of that 

allegation. 

(c) Legibility. A complaint should be typewritten if passible. If not typewritten, it must 
be legible. An illegible complaint will be returned to the complainant with a request 
to resubmit it in legible form. If a resubmitted complaint is still illegible, it will not 
be accepted for filing. 

(d) Complainant’s Address and Signature; Verification. The complainant must provide 
a contact address and sign the complaint. The truth of the statements made in the 
complaint must be verified in writing under penally of perjury. If any of these 
requirements are not met, the complaint will be accepted for filing, but it will be 
reviewed under only Rule 5(b). 

(e) Number of Copies; Envelope Marking. The complainant shall provide the number 
of copies of the complaint required by local rule. Each copy should be in an 
envelope marked “Complaint of Misconduct” or “Complaint of Disability.” The 
envelope must not show the name of any subject judge. 

Commentary on Rule 6 

The Rule is adapted from the Illustrative Rules and is self-explanatory. 

7. Where to Initiate Complaints 

(a) Where to File. Except as provided in (b), 

(1) a complaint against a judge of a United States court of appeals, a United 
States district court, a United Slates bankruptcy court, or a United States 
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1 magistrate judge must be filed with the circuit clerk in the jurisdiction in 

2 which the subject judge holds oflice. 

3 (2) a complaint against a judge of the United States Court of International 

4 Trade or the United States Court of Federal Claims must be filed with the 

5 respective clerk of that court. 

6 (3) a complaint against a judge of the United States Court of Appeals for the 

7 Federal Circuit must be filed with the circuit executive of that court. 

8 (b) Misconduct in Another Circuit; Transfer. If a complaint alleges misconduct in the 

9 course of official business while the subject judge was sitting on a court by 

10 designation under 28 U.S.C. §§ 291-293 and 294(d), the complaint may be filed or 

1 1 identified with the circuit clerk of that circuit or of the subject judge's home circuit. 

12 The proceeding will continue in the circuit of the first-filed or first-identified 

1 3 complaint. The judicial council of the circuit where the complaint was first filed or 

14 first identified may transfer the complaint to the subject judge's home circuit or to 

15 the circuit where the alleged misconduct occurred, as the case may be. 

16 

1 7 Commentary on Rule 7 

18 

1 9 Title 28 U.S.C. § 35 1 states that complaints are to be filed with "the clerk of the court of 

20 appeals for the circuit." However, in many circuits, this role is filled by circuit executives. 

21 Accordingly, the term "circuit clerk," as defined in Rule 3(b) and used throughout these Rules, 

22 applies to circuit executives. 

23 

24 Section 351 uses the term "the circuit" in a way that suggests that cither the home circuit 

25 of the subject judge or the circuit in which misconduct is alleged to have occurred is the proper 

26 venue for complaints. With an exception forjudges sitting by designation, the Rule requires the 

27 identifying or filing of a misconduct or disability complaint in the circuit in which the judge 

28 holds office, largely based on the administrative perspective of the Act. Given the Act's 

29 emphasis on the future conduct of the business of the courts, the circuit in which the judge holds 

30 office is the appropriate forum because that circuit is likely best able to influence a judge's future 

31 behavior in constructive ways. 

32 

33 However, when judges sit by designation, the non-home circuit has a strong interest in 

34 redressing misconduct in the course of official business, and where allegations also involve a 

35 member of the bar - ex parte contact between an attorney and a judge, for example — it may 

36 often be desirable to have the judicial and bar misconduct proceedings take place in the same 

37 venue. Rule 7(b), therefore, allows transfer to, or filing or identification of a complaint in, the 

38 non-home circuit. The proceeding may be transferred by the judicial council of the filing or 

39 identified circuit to the other circuit. 

40 

41 8. Action by Clerk 

42 (a) Receipt of Complaint. Upon receiving a complaint against a judge filed under Rule 

43 S or 6, the circuit clerk must open a file, assign a docket number according to a 

44 uniform numbering scheme promulgated by the Judicial Conference Committee on 

45 Judicial Conduct and Disability, and acknowledge the complaint’s receipt. 

46 

47 

48 
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(b) Distribution of Copies. The clerk must promptly send copies of a complaint filed 
under Rule 6 to thechief judge or the judge authorized to act as chief judge under 
Rule 25(f)> and copies of complaints filed under Rule 5 or 6 to each subject judge. 
The clerk must retain the original complaint. Any further distribution should be as 
provided by local rule. 

(c) Complaints Against Noncovered Persons. If the clerk receives a complaint about a 
person not holding an office described in Rule 4, the clerk must not accept the 
complaint for filing under these Rules. 

(d) Receipt of Complaint about a Judge and Another Noncovered Person. If a 
complaint is received about a judge described in Role 4 and a person not holding an 
office described in Rule 4, the clerk must accept the complaint for filing under these 
Rules only with regard to the judge and m ust inform the complainant of the 
limitation. 

Commentary on Rule 8 

This Rule is adapted from the Illustrative Rules and is largely self-explanatory. 

The uniform docketing scheme described in subsection (a) should take into account 
potential problems associated with a complaint that names multiple judges. One solution may be 
to provide separate docket numbers for each subject judge. Separate docket numbers would help 
avoid difficulties in tracking cases, particularly if a complaint is dismissed with respect to some, 
but not all of the named judges. 

Complaints against noncovered persons are not to be accepted for processing under these 
Rules but may, of course, be accepted under other circuit rules or procedures for grievances. 

9. Time for Filing or Identifying a Complaint 

A complaint may be filed or identified at any time. If the passage of time has made an 
accurate and fair investigation of a complaint impractical, the complaint must be dismissed 
under Rule 11(c)(1)(E). 


Commentary on Rule 9 

This Rule is adapted from the Act, 28 U.S.C. §§ 351, 352(b)(l)(A)(iii), and the 

Illustrative Rules. 

10. Abuse of the Complaint Procedure 

(a) Abusive Complaints. A complainant who has filed repetitive, harassing, or frivolous 
complaints, or has otherwise abused the complaint procedure, may be restricted 
from filing further complaints. After giving the complainant an opportunity to 
show cause in writing why his or her right to file further complaints should not be 
limited, a judicial council may prohibit, restrict, or impose conditions on the 
complainant’s use of the complaint procedure. Upon written request of the 
complainant, the judicial council may revise or withdraw any prohibition, 
restriction, or condition previously imposed. 

(b) Orchestrated Complaints. When many essentially identical complaints from 
different complainants are received and appear to be part of an orchestrated 
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campaign, Ihe chief judge may recommend that the judicial council issue a written 
order instructing the circuit clerk to accept only a certain number of such 
complaints for filing and to refuse to accept further ones. The clerk must send a 
copy of any such order to anyone whose complaint was not accepted. 

Commentary on Rule 1 0 
This Rule is adapted from the Illustrative Rules. 

Rule 1 0(a) provides a mechanism for a judicial council to restrict the fil ing of further 
complaints by a single complainant who has abused the complaint procedure. In some instances, 
however, the complaint procedure may be abused in a manner for which the remedy provided in 
Rule 1 0(a) may not be appropriate. For example, some circuits have been inundated with 
submissions of dozens or hundreds of essentially identical complaints against the same judge or 
Judges, all submitted by different complainants. In many of these instances, persons with 
grievances against a particular Judge or judges used the Internet or other technology to 
orchestrate mass complaint-filing campaigns against them. If each complaint submitted as part 
of such a campaign were accepted for filing and processed according to these Rules, there would 
be a serious drain on court resources without any benefit to the adjudication of the underlying 
merits. 


A Judicial council may, therefore, respond to such mass filings under Rule 1 0(b) by 
declining to accept repetitive complaints for filing, regardless of the fact that the complaints are 
nominally submitted by different complainants. When the first complaint or complaints have 
been dismissed on the merits, and when further, essentially identical submissions follow, the 
judicial council may issue a second order noting that these are identical or repetitive complaints, 
directing the circuit clerk not to accept these complaints or any further such complaints for filing, 
and directing the clerk to send each putative complainant copies of both orders. 

ARTICLE III. REVIEW OF A COMPLAINT BY THE CHIEF JUDGE 
11. Review by the Chief Judge 

(a) Purpose of Chief Judge’s Review. When a complaint is identified by the chief judge 
or is filed, the chief judge must review it unless the chief judge is disqualified under 
Rule 2S. If the complaint contains information constituting evidence of misconduct 
or disability, but the complainant does not claim it as such, the chief judge must 
treat the complaint as if it did allege misconduct or disability and give notice to the 
subject judge. After reviewing the complaint, the chief judge must determine 
whether it should be; 

(1) dismissed; 

(2) concluded on the ground that voluntary corrective action has been taken; 

(3) concluded because intervening events have made action on the complaint no 
longer necessary; or 

(4) referred to a special committee. 

(b) Inquiry by Chief Judge. In determining what action to take under Rule 11(a), the 
chief judge may conduct a limited inquiry. The chief judge, or a designee, may 
communicate orally or in writing with the complainant, the subject judge, and any 
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others who may have knowledge of the matter, and may review transcripts or other 
relevant documents. In conducting the inquiry, the chief judge must not determine 
any reasonably disputed issue. 

(c) Dismissal. 

(1) Allowable grounds. A complaint must be dismissed in whole or in part to the 
extent that the chief judge concludes that the complaint: 

(A) alleges conduct that, even if true, is not prejudicial to the effective and 
expeditious administration of the business of the courts and does not 
indicate a mental or physical disability resulting in inability to 
discharge the duties of judicial office; 

(B) is directly related to the merits of a decision or procedural ruling; 

(C) is frivolous; 

(D) is based on allegations lacking sufficient evidence to raise an inference 
that misconduct has occurred or that a disability exists; 

(E) is based on allegations which are incapable of being established 
through investigation; 

(F) has been filed in the wrong circuit under Rule 7; or 

(G) is otherwise not appropriate for consideration under the Act. 

(2) Disallowed grounds. A complaint must not be dismissed solely because it 
repeats allegations of a previously dismissed complaint if it also contains 
material information not previously considered and does not constitute 
harassment of the subject judge. 

(d) Corrective Action. The chief judge may conclude the complaint proceeding in 
whole or in part if; 

(1) an informal resolution under Rule 5 satisfactory to the chief Judge was 
reached before the complaint was filed under Rule 6, or 

(2) the chief judge determines that the subject judge has taken appropriate 
voluntary corrective action that acknowledges and remedies the problems 
raised by the complaint. 

(e) Intervening Events. The chief judge may conclude the complaint proceeding in 
whole or in part upon determining that intervening events render some or all of the 
allegations moot or make remedial action impossible. 

(f) Appointment of Special Committee. If some or all of the complaint is not dismissed 
or concluded, the chief judge must promptly appoint a special committee to 
investigate the complaint or any relevant portion of it and to make 
recommendations to the judicial council. Before appointing a special committee, the 
chief judge must invite the subject judge to respond to the complaint either orally or 
in writing if the judge was not given an opportunity during the limited inquiry. In 
the chief judge's discretion, separate complaints may be joined and assigned to a 
single special committee. Similarly, a single complaint about more than one judge 
may be severed and more than one special committee appointed. 

(g) Notice of Chief Judge's Action; Petitions for Review. 

(1) When special committee is appointed. If a special committee is appointed, 
the chief judge must notify the complainant and the subject judge that the 
matter has been referred to a special committee and identify the members of 
the committee. A copy of the order appointing the special committee must be 
sent to the Judicial Conference Committee on Judicial Conduct and 
Disability. 
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1 8 Commentary on Rule 1 1 

19 

20 Subsection (a) lists the actions available to a chief judge in reviewing a complaint. This 

21 subsection provides that where a complaint has been filed under Rule 6, the ordinary doctrines of 

22 waiver do not apply. A chief Judge must identify as a complaint any misconduct or disability 

23 issues raised by the factual allegations of the complaint even if the complainant makes no such 

24 claim with regard to those issues. For example, an allegation limited to misconduct in 

25 fact-finding that mentions periods during a trial when the judge was asleep must be treated as a 

26 complaint regarding disability. Some formal order giving notice of the expanded scope of the 

27 proceeding must be given to the subject judge. 

28 

29 Subsection (b) describes the nature of the chief judge's inquiry. It is based largely on the 

30 Breyer Committee Report, 239 F.R.D. at 243-45. The Act states that dismissal is appropriate 

31 "when a limited inquiry . . . demonstrates that the allegations in the complaint lack any factual 

32 foundation or are conclusively refuted by objective evidence." 28 U.S.C. § 352(b)(1)(B). At the 

33 same time, however. Section 352(a) states that "[t]he chief judge shall not undertake to make 

34 findings of fact about any matter that is reasonably in dispute." These two statutory standards 

35 should be read together, so that a matter is not "reasonably" in dispute if a limited inquiry shows 

36 that the allegations do not constitute misconduct or disability, that they lack any reliable factual 

37 foundation, or that they are conclusively refuted by objective evidence. 

38 

39 In conducting a limited inquiry under subsection (b), the chief judge must avoid 

40 determinations of reasonably disputed issues, including reasonably disputed issues as to whether 

4 1 the facts alleged constitute misconduct or disability, which are ordinarily left to a special 

42 committee and the judicial council. An allegation of fact is ordinarily not "refuted" simply 

43 because the subject judge denies it. The limited inquiry must reveal something more in the way 

44 of refutation before it is appropriate to dismiss a complaint that is otherwise cognizable. If it is 

45 the complainant's word against the subject judge's — in other words, there is simply no other 

46 significant evidence of what happened or of the complainant's unreliability - then there must be 

47 a special-committee investigation. Such a credibility issue is a matter "reasonably in dispute" 

48 within the meaning of the Act. 

49 


(2) When chief judge disposes of complaint without appointing special 
committee. If the chief judge disposes of the complaint under Rule 1 1(c), (d), 
or (e), the chief judge must prepare a supporting memorandum that sets 
forth the reasons for the disposition. Except as authorized fay 28 U.S.C. 

§ 360, the memorandum must not include the name of the complainant or of 
the subject judge. The order and the supporting memorandum, which may 
be one document, must be provided to the complainant, the subject Judge, 
and the Judicial Conference Committee on Judicial Conduct and Disability. 

(3) Right of petition for review. If the chief judge disposes of a complaint under 
Rule 11(c), (d), or (e), the complainant and subject judge must be notified of 
the right to petition the judicial council for review of the disposition, as 
provided in Rule 18. If a petition for review is filed, the chief judge must 
promptly transmit all materials obtained in connection with the inquiry 
under Rule 1 1(b) to the circuit clerk for transmittal to the judicial council. 

Public Availability of Chief Judge's Decision. The chief judge's decision must be 
made public to the extent, at the time, and in the manner provided in Rule 24. 
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1 However, dismissal following a limited inquiry may occur when the complaint refers to 

2 transcripts or to witnesses and the chief judge determines that the transcripts and witnesses all 

3 support the subject judge. Breyer Committee Report, 239 F.R.D. at 243. For example, consider 

4 a complaint alleging that the subject judge said X, and the complaint mentions, or it is 

5 independently clear, that five people may have heard what the judge said. M, The chief judge is 

6 told by the subject judge and one witness that the judge did not say X, and the chief judge 

7 dismisses the complaint without questioning the other four possible witnesses. W, In this 

8 example, the matter remains reasonably in dispute. If all five witnesses say the judge did not say 

9 X, dismissal is appropriate, but if potential witnesses who are reasonably accessible have not 

10 been questioned, then the matter remains reasonably in dispute. Id, 

11 

12 Similarly, under (c)(1)(A), if it is clear that the conduct or disability alleged, even if true, 

1 3 is not cognizable under these Rules, the complaint should be dismissed. If that issue is 

14 reasonably in dispute, however, dismissal under (cXl)(A) is inappropriate. 

15 

16 Essentially, the standard articulated in subsection (b) is that used to decide motions for 

1 7 summary judgment pursuant to Fed. R. Civ. P. 56. Genuine issues of material fact are not 

18 resolved at the summary judgment stage. A material fact is one that "might affect the outcome 

1 9 of the suit under the governing law," and a dispute is "genuine” if "the evidence is such that a 

20 reasonable jury could return a verdict for the nonmoving party." Anderson v. Liberty Lobby . 

21 477 U.S. 242, 248 (1986). Similarly, the chief judge may not resolve a genuine issue concerning 

22 a material fact or the existence of misconduct or a disability when conducting a limited inquiry 

23 pursuant to subsection (b). 

24 

25 Subsection (c) describes the grounds on which a complaint may be dismissed. These are 

26 adapted from the Act, 28 U.S.C. § 332(b), and the Breyer Committee Report, 239 F.R.D. at 

27 239-45. Subsection (c)(1)(A) permits dismissal of an allegation that, even if true, does not 

28 constitute misconduct or disability under the statutory standard. The proper standards are set out 

29 in Rule 3 and discussed in the Commentary on that Rule. Subsection (c)(1)(B) permits dismissal 

30 of complaints related to the merits of a decision by a subject judge; this standard is also governed 

3 1 by Rule 3 and its accompanying Commentary. 

32 

33 Subsections (c)( 1 ){C)-(E) implement the statute by allowing dismissal of complaints that 

34 are "frivolous, lacking sufficient evidence to raise an inference that misconduct has occurred, or 

35 containing allegations which are incapable of being established through investigation." 28 

36 U.S.C. § 352(b)(l)(A)(iii), 

37 

38 Dismissal of a complaint as "frivolous," under Rule 1 1(c)(1)(C), will generally occur 

39 without any inquiry beyond the face of the complaint. For instance, when the allegations are 

40 facially incredible or so lacking in indicia of reliability that no further inquiry is warranted, 

41 dismissal under this subsection is appropriate. 

42 

43 A complaint warranting dismissal under Rule 1 1(c)(1)(D) is illustrated by the following 

44 example. Consider a complainant who alleges an impropriety and asserts that he knows of it 

45 because it was observed and reported to him by a person who is identified. The judge denies that 

46 the event occurred. When contacted, the source also denies it. In such a case, the chief judge’s 

47 proper course of action may turn on whether the source had any role in the allegedly improper 

48 conduct, if the complaint was based on a lawyer's statement that he or she had an improper ex 

49 parte contact with a judge, the lawyer’s denial of the impropriety might not be taken as wholly 

15 
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1 persuasive, and it would be appropriate to conclude that a real factual issue is raised. On the 

2 other hand, if the complaint quoted a disinterested third party and that disinterested party denied 

3 that the statement had been made, there would be no value in opening a formal investigation. In 

4 such a case, it would be appropriate to dismiss the complaint under Rule 1 1 (c)( 1 )(D), 

5 

6 Rule 1 1(c)(1)(E) is intended, among other things, to cover situations when no evidence is 

7 offered or identified, or when the only identified source is unavailable. Breyer Committee 

8 Report, 239 F.R.D. at 243. For example, a complaint alleges that an unnamed attorney told the 

9 complainant that the judge did X. Id, The subject judge denies it. The chiefjudge requests that 

10 the complainant (who does not purport to have observed the judge do X) identity the unnamed 

1 1 witness, or that the unnamed witness come forward so that the chiefjudge can learn the unnamed 

12 witness's account. Id, The complainant responds that he has spoken with the unnamed witness, 

1 3 that the unnamed witness is an attorney who practices in federal court, and that the unnamed 

14 witness is unwilling to be identified or to come forward. Id. at 243-44. The allegation is then 

1 5 properly dismissed as containing allegations that are incapable of being established through 

1 6 investigation. M, 

17 

1 8 If, however, the situation involves a reasonable dispute over credibility, the matter should 

1 9 proceed. For example, the complainant alleges an impropriety and alleges that he or she 

20 observed it and that there were no other witnesses; the subject judge denies that the event 

2 1 occurred. Unless the complainant's allegations are facially incredible or so lacking indicia of 

22 reliability warranting dismissal under Rule 1 1 (c)(1)(C), a special committee must be appointed 

23 because there is a material factual question that is reasonably in dispute. 

24 

25 Dismissal is also appropriate when a complaint is filed so long after an alleged event that 

26 memory loss, death, or changes to unknown residences prevent a proper investigation. 

27 

28 Subsection (c)(2) indicates that the investigative nature of the process prevents the 

29 application of claim preclusion principles where new and material evidence becomes available. 

30 However, it also recognizes that at some point a renewed investigation may constitute 

3 1 harassment of the subject judge and should be foregone, depending of course on the seriousness 

32 of the issues and the weight of the new evidence. 

33 

34 Rule 1 1(d) implements the Act's provision for dismissal if voluntary appropriate 

35 corrective action has been taken. It is largely adapted from the Breyer Committee Report, 239 

36 F.R.D. 244-45. The Act authorizes the chiefjudge to conclude the proceedings if "appropriate 

37 corrective action has been taken." 28 U.S.C. § 352(b)(2), Under the Rule, action taken after the 

38 complaint is filed is "appropriate" when it acknowledges and remedies the problem raised by the 

39 complaint. Breyer Committee Report, 239 F.R.D. at 244. Because the Act deals with the 

40 conduct of judges, the emphasis is on correction of the judicial conduct that was the subject of 

41 the complaint. Id, Terminating a complaint based on corrective action is premised on the 

42 implicit understanding that voluntary self-correction or redress of misconduct or a disability is 

43 preferable to sanctions. ]d. The chiefjudge may facilitate this process by giving the subject 

44 judge an objective view of the appearance of the judicial conduct in question and by suggesting 

45 appropriate corrective measures. Id, Moreover, when corrective action is taken under Rule 5 

46 satisfactory to the chief judge before a complaint is filed, that informal resolution will be 

47 sufficient to conclude a subsequent complaint based on the identical conduct. 

48 

49 
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1 "Corrective action" must be voluntary action taken by the subject judge. Breyer 

2 Committee Report, 239 F.R.D. at 244. A remedial action directed by the chief judge or by an 

3 appellate court without the participation of the subject judge in formulating the directive or 

4 without the subject judge's subsequent agreement to such action does not constitute the requisite 

5 voluntary corrective action. Id. Neither the chief judge nor an appellate court has authority 

6 under the Act to impose a formal remedy or sanction; only the judicial council can impose a 

7 formal remedy or sanction under 28 U.S.C. § 354(aX2). Id. Compliance with a previous council 

8 order may serve as corrective action allowing conclusion of a later complaint about the same 

9 behavior. Id. 

10 

1 1 Where a judge's conduct has resulted in identifiable, particularized harm to the 

12 complainant or another individual, appropriate corrective action should include steps taken by 

13 that judge to acknowledge and redress the harm, if possible, such as by an apology, recusal from 

14 a case, or a pledge to refrain from similar conduct in the future. Id, While the Act is generally 

1 5 forward-looking, any corrective action should, to the extent possible, serve to correct a specific 

16 harm to an individual, if such harm can reasonably be remedied, jd. In some cases, corrective 

1 7 action may not be "appropriate" to Justify conclusion of a complaint unless the complainant or 

1 8 other individual harmed is meaningfully apprised of the nature of the corrective action in the 

19 chief judge's order, in a direct communication from the subject judge, or otherwise. Id, 

20 

2 1 Voluntary corrective action should be proportionate to any plausible allegations of 

22 misconduct in the complaint. The form of corrective action should also be proportionate to any 

23 sanctions that a judicial council might impose under Rule 20(b), such as a private or public 

24 reprimand or a change in case assignments. Breyer Committee Report, 239 F.R.D at 244-45. In 

25 other words, minor corrective action will not suffice to dispose of a serious matter. Id, 

26 

27 Rule 1 1(e) implements Section 352(b)(2) of the Act, which permits the chief judge to 

28 "conclude the proceeding," if "action on the complaint is no longer necessary because of 

29 intervening events," such as a resignation from judicial office. Ordinarily, however, stepping 

30 down from an administrative post such as chief judge, judicial-council member, or court- 

3 1 committee chair does not constitute an event rendering unnecessary any further action on a 

32 complaintalleging judicial misconduct. Breyer Committee Report, 239 F.R.D, at 245. As long 

33 as the subject of the complaint performs judicial duties, a complaint alleging judicial misconduct 

34 must be addressed. Id, 

35 

36 If a complaint is not disposed of pursuant to Rule 1 1(c), (d), or (e), a special committee 

37 must be appointed. Rule 1 1 (f) states that a subject judge must be invited to respond to the 

38 complaint before a special committee is appointed, if no earlier response was invited. 

39 

40 Subject judges, of course, receive copies of complaints at the same time that they are 

41 referred to the chief judge, and they are free to volunteer responses to them. Under Rule 11(b), 

42 the chief judge may request a response if it is thought necessary. However, many complaints are 

43 clear candidates for dismissal even if their allegations are accepted as true, and there is no need 

44 for the subject judge to devote time to a defense. 

45 

46 The Act requires that the order dismissing a complaint or concluding the proceeding 

47 contain a statement of reasons and that a copy of the order be sent to the complainant. 28 U.S.C. 

48 § 352(b). Rule 24, dealing with availability of information to the public, contemplates that the 

49 order will be made public, usually without disclosing the names of the complainant or the subject 

17 
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judge. If desired for administrative purposes, more identifying information can be included in a 
non-public version of the order. 

When complaints are disposed of by chief Judges, the statutory purposes are best served 
by providing the complainant with a full, particularized, but concise explanation, giving reasons 
for the conclusions reached. See also Commentary on Rule 24, dealing with public availability. 

Rule 11 (g) provides that the complainant and subject judge must be notified, in the case 
of a disposition by the chief judge, of the right to petition the judicial council for review. A copy 
of a chief judge's order and memorandum, which may be one document, disposing of a 
complaint must be sent by the circuit clerk to the Judicial Conference Committee on Judicial 
Conduct and Disability. 
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ARTICLE IV. INVESTIGATION AND REPORT BY SPECIAL 
COMMITTEE 

12. Composition of Special Committee 

(a) Membership, Except as provided in (e), a special committee appointed under Rule 
11(f) must consist of the chief judge and equal numbers of circuit and district 
judges. If the complaint is about a district judge, bankruptcy judge, or magistrate 
judge, then, when possible, the district-judge members of the committee must be 
from districts other than the district of the subject judge. For the courts named in 
28 U.S.C. § 363, the committee must be selected from the judges serving on the 
subject Judge's court. 

(b) Presiding Officer. When appointing the committee, the chief judge may serve as the 
presiding officer or else must designate a committee member as the presiding 
officer. 

(c) Bankruptcy Judge or Magistrate Judge as Adviser. If the subject judge is a 
bankruptcy judge or magistrate judge, he or she may, within 14 days after being 
notified of the committee’s appointment, ask the chief judge to designate as a 
committee adviser another bankruptcy judge or magistrate judge, as the ease may 
be. The chief judge must grant such a request but may otherwise use discretion in 
naming the adviser. Unless the adviser is a Court of Federal Claims special master 
appointed under 42 U.S.C. § 300aa-12(c), the adviser must be from a district other 
than the district of the subject bankruptcy judge or subject magistrate judge. The 
adviser cannot vote but has the other privileges of a committee member. 

(d) Provision of Documents. The chief judge must certify to each other member of the 
committee and to any adviser copies of the complaint and statement of facts in 
whole or relevant part, and any other relevant documents on file. 

(e) Continuing Qualification of Committee Members. A member of a special 
committee who was qualified to serve when appointed may continue to serve on the 
committee even though the member relinquishes the position of chief judge, active 
circuit judge, or active district judge, as the case may be, but only if the member 
continues to hold office under Article III, Section 1, of the Constitution of the United 
States, or under 28 U.S.C. § 171. 

(0 Inability of Committee Member to Complete Service, If a member of a special 

committee can no longer serve because of death, disability, disqualification, 
resignation, retirement from office, or other reason, the chief judge must decide 
whether to appoint a replacement member, either a circuit or district judge as 
needed under (a). No special committee appointed under these Rules may function 
with only a single member, and the votes of a two-member committee must be 
unanimous. 

(g) Voting. Ail actions by a committee must be by vote of a majority of all members of 
the committee. 


Commentary on Rule 12 

This Rule is adapted from the Act and the Illustrative Rules. 

Rule 12 leaves the size of a special committee flexible, to be determined on a 
case-by-case basis. The question of committee size is one that should be weighed with care in 
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view of the potential for consuming the members' time; a large committee should be appointed 
only if there is a special reason to do so. 

Although the Act requires that the chief judge be a member of each special committee, 28 
U.S.C. § 353(a)(1), it does not require that the chief judge preside. Accordingly, Rule 12(b) 
provides that if the chief judge does not preside, he or she must designate another committee 
member as the presiding officer. 

Rule 1 2(c) provides that the chief judge must appoint a bankruptcy judge or magistrate 
judge as an adviser to a special committee at the request of a bankruptcy or magistrate subject 
judge. 


Subsection (c) also provides that the adviser will have all the privileges of a committee 
member except a vote. The adviser, therefore, may participate in all deliberations of the 
committee, question witnesses at hearings, and write a separate statement to accompany the 
special committee's report to the judicial council. 

Rule 12(e) provides that a member of a special committee who remains an Article III 
judge may continue to serve on the committee even though the member's status otherwise 
changes. Thus, a committee that originally consisted of the chief judge and an equal number of 
circuit and district judges, as required by the law, may continue to function even though changes 
of status alter that composition. This provision reflects the belief that stability of membership 
will contribute to the quality of the work of such committees, 

Stability of membership is also the principal concern animating Rule 12(1), which deals 
with the case in which a special committee loses a member before its work is complete. The 
Rule permits the chief judge to determine whether a replacement member should be appointed. 
Generally, appointment of a replacement member is desirable in these situations unless the 
committee has conducted evidentiary hearings before the vacancy occurs. However, cases may 
arise in which a committee is in the late stages of its work, and in which it would be difficult for 
a new member to play a meaningful role. The Rule also preserves the collegial character of the 
committee process by prohibiting a single surviving member from serving as a committee and by 
providing that a committee of two surviving members will, in essence, operate under a unanimity 
rule. 


Rule 12(g) provides that actions of a special committee must be by vote of a majority of 
all the members. All the members of a committee should participate in committee decisions. In 
that circumstance, it seems reasonable to require that committee decisions be made by a majority 
of the membership, rather than a majority of some smaller quorum. 

13. Conduct of an Investigation 

(a) Extent and Methods of Special-Committee Investigation. Each special committee 
mast determine the appropriate extent and methods of the investigation in light of 
the allegations of the complaint. If, in the course of the investigation, the committee 
has cause to believe that the subject judge may have engaged in misconduct or has a 
disability that is beyond the scope of the complaint, the committee must refer the 
new matter to the chief judge for action under Rule S or Rule 11. 

(b) Criminal Conduct. If the committee's investigation concerns conduct that may be a 
crime, the committee must consult with the appropriate prosecutorial authorities to 

20 
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the extent permitted by the Act to avoid compromising any criminal investigation. 
The committee has final authority over the timing and extent of its investigation and 
the formulation of its recommendations. 

(c) Staff, The committee may arrange for staff assistance to conduct the investigation. 
It may use existing staff of the judicial branch or may hire special staff through the 
Director of the Administrative Office of the United States Courts. 

(d) Delegation of Subpoena Power; Contempt, The chief judge may delegate the 
authority to exercise the committee's subpoena powers. The judicial council or 
special committee may institute a contempt proceeding under 28 U.S.C, § 332(d) 
against anyone who fails to comply with a subpoena. 

Commentary on Rule 1 3 

This Rule is adapted from the Illustrative Rules. 

Rule 13, as well as Rules 14, 15, and 16, are concerned with the way in which a special 
committee carries out its mission. They reflect the view that a special committee has two roles 
that are separated in ordinary litigation. First, the committee has an investigative role of the kind 
that is characteristically left to executive branch agencies or discovery by civil litigants. 28 
U.S.C. § 353(c). Second, it has a formalized fact-finding and recommendation-of-disposition 
role that is characteristically left to juries, judges, or arbitrators. Id, Rule 13 generally governs 
the investigative stage. Even though the same body has responsibility for both roles under the 
Act, it is important to distinguish between them in order to ensure that appropriate rights are 
afforded at appropriate times to the subject judge. 

One of the difficult questions that can arise is the relationship between proceedings under 
the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the 
special committee in cases in which criminal conduct is suspected, but gives the committee the 
authority to determine the appropriate pace of its activity in light of any criminal investigation. 

Title 28 U.S.C. § 356(a) provides that a special committee will have full subpoena 
powers as provided in 28 U.S.C. § 332(d). Section 332(d)(1) provides that subpoenas will be 
issued on behalf of judicial councils by the circuit clerk "at the direction of the chief judge of the 
circuit or his designee.” Rule 1 3(d) contemplates that, where the chief judge designates someone 
else as presiding officer of a special committee, the presiding officer also be delegated the 
authority to direct the circuit clerk to issue subpoenas related to committee proceedings. That is 
not intended to imply, however, that the decision to use the subpoena power is exercisable by the 
presiding officer alone. Seg Rule 12(g). 

14. Conduct of Hearings by Special Committee 

(a) Purpose of Hearings, The committee may hold hearings to take testimony and 
receive other evidence, to hear argument, or both. If the committee is investigating 
allegations against more than one judge, it may hold joint or separate hearings. 

(b) Committee Evidence. Subject to Rule 15, the committee must obtain material, 
nonrednndant evidence in the form it considers appropriate. In the committee's 
discretion, evidence may be obtained by committee members, staff, or both. 
Witnesses offering testimonial evidence may include the complainant and the 
subject judge. 
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(c) Counsel for Witnesses. The subject judge has the right to counsel. The special 
committee has discretion to decide whether other witnesses may have counsel 
present when they testify. 

(d) Witness Fees. Witness fees must be paid as provided in 28 U.S.C. § 1821. 

(e) Oath. All testimony taken at a hearing must be given under oath or affirmation. 

(f) Rules of Evidence. The Federal Rules of Evidence do not apply to special- 
committee hearings. 

(g) Record and Transcript. A record and transcript must be made of all hearings. 

Commentary on Rule 14 

This Rule is adapted from Section 353 of the Act and the illustrative Rules. 

Rule 14 is concerned with the conduct of fact-finding hearings. Special-committee 
bearings will normally be held only after the investigative work has been completed and the 
committee has concluded that there is sufficient evidence to warrant a formal fact-finding 
proceeding. Special-committee proceedings are primarily inquisitorial rather than adversarial. 
Accordingly, the Federal Rules of Evidence do not apply to such hearings. Inevitably, a hearing 
will have something of an adversary character. Nevertheless, that tendency should be moderated 
to the extent possible. Even though a proceeding will commonly have investigative and hearing 
stages, committee members should not regard themselves as prosecutors one day and judges the 
next. Their duty - and that of their staff - is at all times to be impartial seekers of the truth. 

Rule 14(b) contemplates that material evidence will be obtained by the committee and 
presented in the form of affidavits, live testimony, etc. Staff or others who are organizing the 
hearings should regard it as their role to present evidence representing the entire picture. With 
respect to testimonial evidence, the subject judge should normally be called as a committee 
witness. Cases may arise in which the judge will not testify voluntarily. In such cases, subpoena 
powers are available, subject to the normal testimonial privileges. Although Rule 1 5(c) 
recognizes the subject judge's statutory right to call witnesses on his or her own behalf, exercise 
of this right should not usually be necessary. 

15. Rights of Subject Judge 

(a) Notice. 

(1) Generally. The subject judge must receive written notice of: 

(A) the appointment of a special committee under Rule 11(0; 

(B) the expansion of the scope of an investigation under Rule 13(a); 

(C) any hearing under Rule 14, including its purposes, the names of any 
witnesses the committee intends to call, and the text of any statements 
that have been taken from those witnesses. 

(2) Suggestion of additional witnesses. The subject judge may suggest additional 
witnesses to the committee. 

(b) Report of the Special Committee. The subject judge must be sent a copy of the 
special committee's report when it is filed with the judicial council. 

(c) Presentation of Evidence. At any hearing held under Rule 14, the subject judge has 
the right to present evidence, to compel the attendance of witnesses, and to compel 
the production of documents. At the request of the subject judge, the chief judge or 
the judge's designee must direct the circuit clerk to issue a subpoena to a witness 
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under 28 ll.S.C. § 332(d)(1). The subject judge must be given the opportunity to 
cross-examine committee witnesses, in person or by counsel. 

(d) Presentation of Argument. The subject judge may submit written argument to the 
special committee and must be given a reasonable opportunity to present oral 
argument at an appropriate stage of the investigation. 

(e) Attendance at Hearings. The subject judge has the right to attend any hearing held 
under Rule 14 and to receive copies of the transcript, of any documents introduced, 
and of any written arguments submitted by the complainant to the committee. 

(f) Representation by Counsel. The subject judge may choose to be represented by 
counsel in the exercise of any right enumerated in this Rule. As provided in Rule 
20(e), the United States may bear the costs of the representation. 

Commentary on Rule 15 

This Rule is adapted from the Act and the Illustrative Rules. 

The Act states that these Rules must contain provisions requiring that "the judge whose 
conduct is the subject of a complaint ... be afforded an opportunity to appear (in person or by 
counsel) at proceedings conducted by the investigating panel, to present oral and documentary 
evidence, to compel the attendance of witnesses or the production of documents, to 
cross-examine witnesses, and to present argument orally or in writing." 28 U.S.C. § 358(b)(2). 
To implement this provision, Rule 15(e) gives the judge the right to attend any hearing held for 
the purpose of receiving evidence of record or hearing argument under Rule 14. 

The Act does not require that the subject judge be permitted to attend all proceedings of 
the special committee. Accordingly, the Rules do not give a right to attend other proceedings - 
for example, meetings at which the committee is engaged in investigative activity, such as 
interviewing persons to learn whether they ought to be called as witnesses or examining for 
relevance purposes documents delivered pursuant to a subpoena duces tecum, or meetings in 
which the committee is deliberating on the evidence or its recommendations. 

16. Rights of Complainant in Investigation 

(a) Notice. The complainant must receive written notice of the investigation as 
provided in Rule 1 1(g)(1). When the special committee's report to the judicial 
council is filed, the complainant must be notified of the filing. The judicial council 
may, in its discretion, provide a copy of the report of a special committee to the 
complainant. 

(b) Opportunity to Provide Evidence. If the committee determines that the 
complainant may have evidence that does not already exist in writing, a 
representative of the committee must interview the complainant. 

(c) Presentation of Argument. The complainant may submit written argument to the 
special committee. In its discretion, the special committee may permit the 
complainant to offer oral argument. 

(d) Representation by Counsel. A complainant may submit written argument through 
counsel and, if permitted to offer oral argument, may do so through counsel. 

(e) Cooperation. In exercising its discretion under this Rule, a special committee may 
take into account the degree of the complainant's cooperation in preserving the 
confidentiality of the proceedings, including the identity of the subject judge. 
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! Commentar >' m Rule 1 6 

2 

3 This Rule is adapted from the Act and the Illustrative Rules. 

4 

5 In accordance tvith the view of the process as fundamentally administrative and 

6 inquisitorial, these Rules do not give the complainant the rights of a party to litigation, and leave 

7 the complainant's role largely to the discretion of the special committee. However, Rule 16(b) 

8 provides that, where a special committee has been appointed and it determines that the 

9 complainant may have additional evidence, the complainant must be interviewed by a 

10 representative of the committee. Such an interview may be in person or by telephone, and the 

1 1 representative of the committee may be either a member or staff. 

12 

1 3 Rule 1 6 does not contemplate that the complainant will ordinarily be permitted to attend 

14 proceedings of the special committee except when testifying or presenting oral argument. A 

1 5 special committee may exercise its discretion to permit the complainant to be present at its 

16 proceedings, or to permit the complainant, individually or through counsel, to participate in the 

1 7 examination or cross-examination of witnesses, 

18 

19 The Act authorizes an exception to the normal confidentiality provisions where the 

20 judicial council in its discretion provides a copy of the report of the special committee to the 

21 complainant and to the subject judge. 28 U.S.C. § 360(a)(1). However, the Rules do not entitle 

22 the complainant to a copy of the special committee’s report. 

23 

24 In exercising their discretion regarding the role of the complainant, the special committee 

25 and the judicial council should protect the confidentiality of the complaint process. .As a 

26 consequence, subsection (e) provides that a. special committee may consider the degree to which 

27 a complainant has cooperated in preserving the confidentiality of the proceedings in determining 

28 what role beyond the minimum required by these Rules should be given to that complainant. 

29 

30 17. Speciai-Committee Report 

31 The committee must file with the judicial council a comprehensive report of its 

32 investigation, including findings and recommendations for council action. The report must 

33 be accompanied by a statement of the vote by which it was adopted, any separate or 

34 dissenting statements of committee members, and the record of any hearings held under 

35 Rule 14. A copy of the report and accompanying statement must be sent to the Judicial 

36 Conference Committee on Judicial Conduct and Disability. 

37 

38 Commentary on Rule 17 

39 

40 This Rule is adapted from the Illustrative Rules and is self-explanatory. The provision 

41 for sending a copy of the special-committee report and accompanying statement to the Judicial 

42 Conference Committee is new'. 

43 

44 
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ARTICLE V. JUDICIAL-COUNCIL REVIEW 

18. Petitions for Review of Chief Judge Dispositions Under 
Rule 11(c), (d), or (e) 

(a) Petitions for Review. After the chief judge issues an order under Rule 11(c), (d), or 
(e), a complainant or subject judge may petition the judicial council of the circuit to 
review the order. By rules promulgated under 28 U.S.C. § 358, the judicial council 
may refer a petition for review filed under this Rule to a panel of no fewer than five 
members of the council, at least two of whom must be district judges. 

(b) When to File; Form; Where to File. A petition for review must be filed in the office 
of the circuit clerk within 35 days of the date on the clerk’s letter informing the 
parties of the chief judge's order. The petition should be in letter form, addressed 
to the circuit clerk, and in an envelope marked “Misconduct Petition” or “Disability 
Petition.” The name of the subject judge must not be shown on the envelope. The 
letter should be typewritten or otherwise legible. It should begin with “I hereby 
petition the judicial council for review of . . . ” and state the reasons why the 
petition should be granted. It must be signed. 

(c) Receipt and Distribution of Petition. A circuit clerk who receives a petition for 
review filed within the time allowed and in proper form must: 

(1) acknowledge its receipt and send a copy to the complainant or subject judge, 
as the case may be; 

(2) promptly distribute to each member of the judicial council, or its relevant 
panel, except for any member disqualified under Rule 25, or make available 
in the manner provided by local rule, the following materials: 

(A) copies of the complaint; 

(B) all materials obtained by the chief judge in connection with the 
inquiry; 

(C) the chief judge's order disposing of the complaint; 

(D) any memorandum in support of the chief judge's order; 

(E) the petition for review; and 

(F) an appropriate ballot; 

(3) send the petition for review to the Judicial Conference Committee on 
Judicial Conduct and Disability. Unless the Judicial Conference Committee 
requests them, the clerk will not send eopies of the materials obtained by the 
chief judge. 

(d) Untimely Petition. The clerk must refuse to accept a petition that is received after 
the deadline in <b). 

(e) Timely Petition Not in Proper Form. When the clerk receives a petition filed within 
the time allowed but in a form that is improper to a degree that would substantially 
impair its consideration by the judicial council — such as a document that is 
ambiguous about whether it is intended to be a petition for review — the clerk must 
acknowledge its receipt, call the filer's attention to the deficiencies, and give the filer 
the opportunity to correct the deficiencies within 21 days of the date of the clerk's 
letter about the deficiencies or within the original deadline for filing the petition, 
whichever is later. If the deficiencies are corrected within the time allowed, the 
clerk will proceed according to paragraphs (a) and (c) of this Rule. If the 
deficiencies are not corrected, the clerk must reject the petition. 
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Commentary on Rule 1 8 
Rule 18 is adapted largely from the Illustrative Rules. 

Subsection (a) permits a subject judge, as well as the complainant, to petition for review 
of a chief judge's order dismissing a complaint under Rule 1 1 (c), or concluding that appropriate 
corrective action or intervening events have remedied or mooted the problems raised by the 
complaint pursuant to Rule 1 1(d) or(e). Although the subject judge may ostensibly be 
vindicated by the dismissal or conclusion of a complaint, a chief judge's order may include 
language disagreeable to the subject judge. For example, an order may dismiss a complaint, but 
state that the subject judge did in fact engage in misconduct. Accordingly, a subject judge may 
wish to object to the content of the order and is given the opportunity to petition the judicial 
council of the circuit for review. 

Subsection (b) contains a time limit of thirty-five days to file a petition for review. It is 
important to establish a time limit on petitions for review of chief judges' dispositions in order to 
provide finality to the process. If the complaint requires an investigation, the investigation 
should proceed; if it does not, the subject judge should know that the matter is closed. 

The standards for timely filing under the Federal Rules of Appellate Procedure should be 
applied to petitions for review. See Fed. R. App, P. 25(a)(2)(A) and (C). 

Rule 18(e) provides for an automatic extension of the time limit imposed under 
subsection (b) if a person files a petition lhal is rejected for failure to comply with formal 
requirements. 

19. Judicial-Council Disposition of Petitions for Review 

(a) Rights of Subject Judge. At any time after a complainant files a petition for review, 
the subject judge may file a written response with the circuit clerk. The clerk most 
promptly distribute copies of the response to each member of the judicial council or 
of the relevant panel, unless that member is disqualified under Rule 25. Copies 
must also be distributed to the chief judge, to the complainant, and to the Judicial 
Conference Committee on Judicial Conduct and Disability. The subject judge must 
not otherwise communicate with individual council members about the matter. The 
subject judge must be given copies of any communications to the judicial council 
from the complainant. 

(b) Judicial-Council Action. After considering a petition for review and the materials 
before it, a judicial council may: 

(1) affirm the chief judge's disposition by denying the petition; 

(2) return the matter to the chief judge with directions to conduct a further 
inquiry under Rule 11(b) or to identify a complaint under Rule S; 

(3) return the matter to the chief judge with directions to appoint a special 
committee under Rule 11(f); or 

(4) in exceptional circumstances, fake other appropriate action. 

(c) Notice of Council Decision. Copies of the judicial council's order, together with any 
accompanying memorandum in support of the order or separate concurring or 
dissenting statements, must be given to the complainant, the subject judge, and the 
Judicial Conference Committee on Judicial Conduct and Disability. 
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(d) Memorandum of Council Decision. If the council’s order affirms Ihe chief judge's 
disposition, a supporting memorandum must be prepared only if the Judicial council 
concludes that there is a need to supplement the chief Judge's explanation. A 
memorandum supporting a council order must not include the name of the 
complainant or the subject Judge. 

(e) Review of Judicial-Council Decision. If the Judicial council's decision is adverse to 
the petitioner, and if no member of the council dissented on the ground that a 
special committee should be appointed under Rule U(f), the complainant must be 
notified that he or she has no right to seek review of the decision. If there was a 
dissent, the petitioner must be informed that he or she can file a petition for review 
under Rule 21(b) solely on the issue of whether a special committee should be 
appointed. 

(0 Public Availability of Judicial-Council Decision. Materials related to the council's 
decision must be made public to the extent, at the time, and in the manner set forth 
in Rule 24. 

Commentary on Rule 1 9 

This Rule is largely adapted from the Act and is self-explanatory. 

The council should ordinarily review the decision of the chief judge on the merits, 
treating the petition for review for all practical purposes as an appeal. The judicial council may 
respond to a petition by affirming the chief judge's order, remanding the matter, or, in 
exceptional cases, taking other appropriate action, 

20. Judicial-Council Consideration of Reports and Recommendations of 
Special Committees 

(a) Rights of Subject Judge. Within 21 days after the filing of the report of a special 
committee, the subject Judge may send a written response to the members of the 
Judicial council. The judge must also be given an opportunity to present argument 
through counsel, written or oral, as determined by the council. The judge must not 
otherwise communicate with council members about the matter. 

(b) Judicial-Council Action. 

(1) Discretionary actions. Subject to the Judge's rights set forth in subsection (a), 
the Judicial council may; 

(A) dismiss the complaint because; 

(i) even if the claim is true, the claimed conduct is not conduct 
prejudicial to the effective and expeditious administration of 
the business of the courts and does not indicate a mental or 
physical disability resulting in inability to discharge the duties 
of office; 

(ii) the complaint is directly related to the merits of a decision or 
procedural ruling; 

(iii) the facts on which the complaint is based have not been 
established; or 

(iv) the complaint is otherwise not appropriate for consideration 
under 28 U.S.C. §§ 351-364. 
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(B) conclude the proceeding because appropriate corrective action has 
been taken or intervening events have made the proceeding 
unnecessary. 

(C) refer the complaint to the Judicial Conference of the United States 
with the council's recommendations for action. 

(D) take remedial action to ensure the effective and expeditious 
administration of the business of the courts, including: 

(i) censuring or reprimanding the subject Judge, either by private 
communication or by public announcement; 

(ii) ordering that no new cases be assigned to the subject judge for 
a limited, fixed period; 

(Hi) in the case of a magistrate judge, ordering the chief judge of 
the district court to take action specified by the council, 
including the initiation of removal proceedings under 28 U.S.C. 
§ 63I(i) or 42 U.S.C. § 300aa-12(c)(2); 

(iv) in the case of a bankruptcy judge, removing the judge from 
office under 28 U.S.C. § 152(e); 

(v) in the case of a circuit or district judge, requesting the judge to 
retire voluntarily with the provision (if necessary) that 
ordinary iength-of-service requirements will be waived; and 

(vi) in the case of a circuit or district Judge who is eligible to retire 
but does not do so, certifying the disability of the judge under 
28 U.S.C. § 372(b) so that an additional judge may be 
appointed. 

(E) take any combination of actions described in (b)(l)(A)-(D) of this 
Rule that is within its power. 

(2) Mandatory actions. A judicial council must refer a complaint to the Judicial 

Conference if the council determines that a circuit judge or district judge 

may have engaged in conduct that: 

(A) might constitute ground for impeachment; or 

(B) in the interest of justice, is not amenable to resolution by the judicial 
council. 

(c) Inadequate Basis for Decision. If the judicial council Hnds that a special 
committee's report, recommendations, and record provide an inadequate basis for 
decision, it may return the matter to the committee for further investigation and a 
new report, or it may conduct further investigation. If the judicial council decides 
to conduct further investigation, the subject judge must be given adequate prior 
notice in writing of that decision and of the general scope and purpose of the 
additional investigation. The judicial council's conduct of the additional 
investigation must generally accord with the procedures and powers set forth in 
Rules 13 through 16 for the conduct of an investigation by a special committee. 

(d) Council Vote. Council action must be taken by a majority of those members of the 
council who are not disqualified. A decision to remove a bankruptcy judge from 
office requires a majority vote of ail the members of the council. 

(e) Recommendation for Fee Reimbursement. If the complaint has been finally 
dismissed or concluded under (b)(1)(A) or (B) of this Rule, and if the subject judge 
so requests, the judicial council may recommend that the Director of the 
Administrative Office of the United States Courts use funds appropriated to the 
Judiciary to reimburse the judge for reasonable expenses incurred during the 
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1 investigation, when those expenses would not have been incurred but for the 

2 requirements of the Act and these Rules. Reasonable expenses include attorneys' 

3 fees and expenses related to a successful defense or prosecution of a proceeding 

4 under Rule 21(a) or (b). 

5 (f) Council Action. Council action must be by written order. Unless the council finds 

6 that extraordinary reasons would make it contrary to the interests of justice, the 

7 order must be accompanied by a memorandum setting forth the factual 

8 determinations on which it is based and the reasons for the council action. The 

9 order and the supporting memorandum must be provided to the complainant, the 

10 subject judge, and the Judicial Conference Committee on Judicial Conduct and 

1 1 Disability. The complainant and the subject judge must be notified of any right to 

12 review of the judicial council's decision as provided in Rule 21(b). 

13 

14 Commentary on Rule 20 

15 

16 This Rule is largely adapted from the Illustrative Rules. 

17 

1 8 Rule 20(a) provides that within twenty-one days after the filing of the report of a special 

19 committee, the subject judge may address a written response to all of the members of the judicial 

20 council. The subject judge must also be given an opportunity to present oral argument to the 

21 council, personally or through counsel. The subject judge may not otherwise communicate with 

22 council members about the matter. 

23 

24 Rule 20(c) provides that if the judicial council decides to conduct an additional 

25 investigation, the subject judge must be given adequate prior notice in writing of that decision 

26 and of the general scope and purpose of the additional investigation. The conduct of the 

27 investigation will be generally in accordance with the procedures set forth in Rules 1 3 through 

28 16 for the conduct of an investigation by a special committee. However, if hearings are held, the 

29 council may limit testimony or the presentation of evidence to avoid unnecessary repetition of 

30 testimony and evidence before the special committee. 

31 

32 Rule 20(d) provides that council action must be taken by a majority of those members of 

33 the council who are not disqualified, except that a decision to remove a bankruptcy judge from 

34 office requires a majority of all the members of the council as required by 28 U.S.C. § 152(e). 

35 However, it is inappropriate to apply a similar rule to the less severe actions that a judicial 

36 council may take under the Act. If some members of the council arc disqualified in the matter, 

37 their disqualification should not be given the effect of a vote against council action. 

38 

39 With regard to Rule 20(e), the judicial council, on the request ofthe subject Judge, may 

40 recommend to the Director of the Administrative Office of the United States Courts that the 

4! subject judge be reimbursed for reasonable expenses, including attorneys' fees, incurred. The 

42 judicial council has the authority to recommend such reimbursement where, after investigation 

43 by a special committee, the complaint has been finally dismissed or concluded under subsection 

44 (b)(1) (A) or (B) of this Rule. It is contemplated that such reimbursement may be provided for 

45 the successful prosecution or defense of a proceeding under Rule 21(a) or (b), in other words, 

46 one that results in a Rule 20(b)(1)(A) or (B) dismissal or conclusion, 

47 

48 Rule 20(f) requires that council action normally be supported with a memorandum of 

49 factual determinations and reasons and that notice of the action be given to the complainant and 
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the subject judge. Rule 20(f) also requires that the notification to the complainant and the 
subject judge include notice of any right to petition for review of the council's decision under 
Rule 2 1(b). 

ARTICLE VI. REVIEW BY JUDICIAL CONFERENCE COMMITTEE 
ON CONDUCT AND DISABILITY 

21. Committee on Judicial Conduct and Disability 

(a) Review by Committee. The Committee on Judicial Conduct and Disability, 
consisting of seven members, considers and disposes of all petitions for review under 

(b) of this Rule, in conformity with the Committee’s jurisdictional statement. Its 
disposition of petitions for review is ordinarily final. The Judicial Conference of the 
United States may, in its sole discretion, review any such Committee decision, but a 
complainant or subject judge does not have a right to this review. 

(b) Reviewable Matters. 

(1) Upon petition. A complainant or subject judge may petition the Committee 
for review of a judicial-council order entered in accordance with: 

(A) Rule 20(b)(1)(A), (B), (D), or (E); or 

(B) Rule 19(b)(1) or (4) if one or more members of the judicial council 
dissented from the order on the ground that a special committee 
should be appointed under Rule 1 1(1); in that event, the Committee's 
review will be limited to the issue of whether a special committee 
should be appointed. 

(2) Upon Committee's initiative. At its initiative and in its sole discretion, the 
Committee may review any judicial-council order entered under Rule 
19(b)(1) or (4), but only to determine whether a special committee should be 
appointed. Before undertaking the review, the Committee must invite that 
judicial council to explain why it believes the appointment of a special 
committee is unnecessary, unless the reasons are clearly stated in the judicial 
council's order denying the petition for review. If the Committee believes 
that it wouid benefit from a submission by the subject judge, it may issue an 
appropriate request. If the Committee determines that a special committee 
should be appointed, the Committee must issue a written decision giving its 
reasons. 

(c) Committee Vote. Any member of the Committee from the same circuit as the 
subject judge is disqualified from considering or voting on a petition for review. 
Committee decisions under (b) of this Rule must be by majority vote of the qualilied 
Committee members. If only six members are qualified to vote on a petition for 
review, the decision must be made by a majority of a panel of five members drawn 
from a randomly selected list that rotates after each decision by a panel drawn from 
the list. The members who will determine the petition must be selected based on 
committee membership as of the date on which the petition is received. Those 
members selected to hear the petition should serve in that capacity until final 
disposition of the petition, whether or not their term of committee membership has 
ended. If only four members are qualified to vote, the Chief Justice must appoint, if 
available, an cx-meraber of the Committee or, if not, another United States Judge to 
consider the petition. 
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(d) Additional Investigation. Except in extraordinary circumstances, the Committee 
will not conduct an additional investigation. The Committee may return the matter 
to the judicial council with directions to undertake an additional investigation. If 
the Committee conducts an additional investigation, it will exercise the powers of 
the Judicial Conference under 28 U.S.C. § 331. 

(e) Oral Argument; Personal Appearance. There is ordinarily no oral argument or 
personal appearance before the Committee. In its discretion, the Committee may 
permit written submissions from the complainant or subject judge. 

(f) Committee Decisions. Committee decisions under this Rule must be transmitted 
promptly to the Judicial Conference of the United States. Other distribution will be 
by the Administrative Office at the direction of the Committee chair. 

(g) Finality. All orders of the Judicial Conference or of the Committee (when the 
Conference does not exercise its power of review) are final. 

Commentary on Rule 2 1 

This Rule is largely self-explanatory. 

Rule 21(a) is intended to clarify that the delegation of power to the Judicial Conference 
Committee on Judicial Conduct and Disability to dispose of petitions does not preclude review 
of such dispositions by the Conference. However, there is no right to such review in any party. 

Rules 21(b)(1)(B) and (b)(2) are intended to fill a jurisdictional gap as to review of 
dismissals or conclusions of complaints under Rule 1 9(b)( 1 ) or (4), Where one or more 
members of a judicial council reviewing a petition have dissented on the ground that a special 
committee should have been appointed, the complainant or subject judge has the right to petition 
for review by the Committee but only as to that issue. Under Rule 2 1 (b)(2), the Judicial 
Conference Committee on Judicial Conduct and Disability may review such a dismissal or 
conclusion in its sole discretion, whether or not such a dissent occurred, and only as to the 
appointment of a special committee. No party has a right to such review, and such review will 
be rare. 


Rule 2 1 (c) provides for review only by Committee members from circuits other than that 
of the subject judge. To avoid tie votes, the Committee will decide petitions for review by 
rotating panels of five when only six members are qualified. If only four members are qualified, 
the Chief Justice must appoint an additional judge to consider that petition for review. 

Under this Rule, all Committee decisions are final in that they are unreviewable unless 
the Judicial Conference, in its discretion, decides to review a decision. Committee decisions, 
however, do not necessarily constitute final action on acomplainl for purposes of Rule 24. 

22. Procedures for Review 

(a) Filing a Petition for Review. A petition for review of a judicial-council decision may 
be filed by sending a brief written statement to the Judicial Conference Committee 
on Judicial Conduct and Disability, addressed to: 
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Judicial Conference Committee on Judicial Conduct and Disability 

Attn: Office of General Counsel 

Administrative Office of the United States Courts 

One Columbus Circle, NE 

Washington, D.C. 20544 

The Administrative Office will send a copy of the petition to the complainant or 
subject judge, as the case may be. 

(b) Form and Contents of Petition for Review. No particular form is required. The 
petition must contain a short statement of the basic facts underlying the complaint, 
the history of its consideration before the appropriate judicial council, a copy of the 
judicial council's decision, and the grounds on which the petitioner seeks review. 
The petition for review must specify the date and docket number of the judicial- 
council order for which review is sought. The petitioner may attach any documents 
or correspondence arising in the course of the proceeding before the judicial council 
or its special committee. A petition should not normally exceed 20 pages plus 
necessary attachments. 

(c) Time. A petition must be submitted within 63 days of the date of the order for 
which review is sought. 

(d) Copies. Seven copies of the petition for review must be submitted, at least one of 
which must be signed by the petitioner or his or her attorney. If the petitioner 
submits a signed declaration of inability to pay the expense of duplicating the 
petition, the Administrative Office must accept the original petition and must 
reproduce copies at its expense. 

(e) Action on Receipt of Petition for Review. The Administrative Office must 
acknowledge receipt of a petition for review submitted under this Rule, notify the 
chair of the Judicial Conference Committee on Judicial Conduct and Disability, and 
distribute the petition to the members of the Committee for their deliberation. 

Commentary on Rule 22 

Rule 22 is self-explanatory. 

ARTICLE VII. MISCELLANEOUS RULES 
23. Confidentiality 

(a) General Rule. The consideration of a complaint by the chief judge, a special 
committee, the judicial council, or the Judicial Conference Committee on Judicial 
Conduct and Disability is confidential. Information about this consideration must 
not be disclosed by any judge or employee of the judicial branch or by any person 
who records or transcribes testimony except as allowed by these Rules. In 
extraordinary circumstances, a chief judge may disclose the existence of a 
proceeding under these Rules when necessary to maintain public confidence in the 
federal judiciary's ability to redress misconduct or disability. 

(b) Files. All files related to complaints must be separately maintained with 
appropriate security precautions to ensure confidentiality. 

(c) Disclosure in Decisions. Except as otherwise provided in Rule 24, written decisions 
of the chief judge, the judicial council, or the Judicial Conference Committee on 
Judicial Conduct and Disability, and dissenting opinions or separate statements of 
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members of the council or Committee may contain information and exhibits that the 
authors consider appropriate for iaclnsion, and the information and exhibits may be 
made public. 

(d) Availability to Judicial Conference. On request of the Judicial Conference or its 
Committee on Judicial Conduct and Disability, the circuit clerk must furnish any 
requested records related to a complaint. For auditing purposes, the circuit clerk 
mu.st provide access to the Committee to records of proceedings under the Act at the 
site where the records are kept. 

(e) Availability to District Court. If the judicial council directs the initiation of 
proceedings for removal of a magistrate judge under Rule 20(b)(l)(D){iii), the 
circuit clerk must provide to the chief judge of the district court copies of the report 
of the special committee and any other documents and records that were before the 
judicial council at the time of its decision. On request of the chief judge of the 
district court, the judicial council may authorize release to that chief judge of any 
other records relating to the investigation. 

(I) Impeachment Proceedings. If the Judicial Conference determines that 

consideration of impeachment may be warranted, it must transmit the record of all 
relevant proceedings to the Speaker of the House of Representatives. 

(g) Subject Judge's Consent. If both the subject judge and the chief judge consent in 
writing, any materials from the files may be disclosed to any person. In any such 
disclosure, the chief judge may require that the identity of the complainant, or of 
witnesses in an investigation conducted by a chief judge, a special committee, or the 
judicial council, not be revealed. 

(h) Disclosure in Special Circumstances. The Judicial Conference, its Committee on 
Judicial Conduct and Disability, or a judicial council may authorize disclosure of 
information about the consideration of a complaint, including the papers, 
documents, and transcripts relating to the investigation, to the extent that disclosure 
is justified by special circumstances and is not prohibited by the Act. Disclosure 
may be made to judicial researchers engaged in the study or evaluation of 
experience under the Act and related modes of judicial discipline, but only where 
the study or evaluation has been specifically approved by the Judicial Conference or 
by the Judicial Conference Committee on Judicial Conduct and Disability. 
Appropriate steps must be taken to protect the identities of the subject Judge, the 
complainant, and witnesses from public disclosure. Other appropriate safeguards 
to protect against the dissemination of confidential information may be imposed. 

(i) Disclosure of Identity by Subject Judge. Nothing in this Rule precludes the subject 
judge from acknowledging that he or she is the judge referred to in documents 
made public under Rule 24. 

(j) Assistance and Consultation. Nothing in this Rule precludes the chief judge or 
judicial council acting on a complaint filed under the Act from seeking the help of 
qualified staff or from consulting other judges who may be helpful in the disposition 
of the complaint. 


Commentary on Rule 23 
Rule 23 was adapted from the Illustrative Rules. 

The Act applies a rule of confidentiality to "papers, documents, and records of 
proceedings related to investigations conducted under this chapter" and states that they may not 
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1 be disclosed "by any person in any proceeding," with enumerated exceptions. 28 U.S.C. 

2 § 360(a). Three questions arise: Who is bound by the confidentiality rule, what proceedings are 

3 subject to the rule, and who is within the circle of people who may have access to information 

4 without breaching the rule? 

5 

6 With regard to the first question, Rule 23(a) provides that judges, employees of the 

7 judicial branch, and those persons involved in recording proceedings and preparing transcripts 

8 are obliged to respect the confidentiality requirement. This of course includes subject judges 

9 who do not consent to identification under Rule 23(i). 

10 

1 1 With regard to the second question. Rule 23(a) applies the rule of confidentiality broadly 

1 2 to consideration of a complaint at any stage. 

13 

14 With regard to the third question, there is no barrier of confidentiality among a chief 

1 5 judge, judicial council, the Judicial Conference, and the Judicial Conference Committee on 

16 Judicial Conduct and Disability. Each may have access to any of the confidential records for use 

1 7 in their consideration of a referred matter, a petition for review, or monitoring the administration 

1 8 of the Act. A district court may have similar access if the Judicial council orders the district 

19 court to initiate proceedings to remove a magistrate judge from office, and Rule 23(e) so 

20 provides. 

21 

22 In extraordinary circumstances, a chief judge may disclose the existence of a proceeding 

23 under these Rules. The disclosure of such information in high-visibility or controversial cases is 

24 to reassure the public that the federal judiciary is capable of redressing judicial misconduct or 

25 disability. Moreover, the confidentiality requirement does not prevent the chief judge from 

26 "oommunicat[ing] orally or in writing with . . . (persons] who may have knowledge of the 

27 matter," as part of a limited inquiry conducted by the chief judge under Rule 11(b). 

28 

29 Rule 23 recognizes that there must be some exceptions to the Act's confidentiality 

30 requirement. For example, the Act requires that certain orders and the reasons for them must be 

31 made public. 28 U.S.C. § 360(b). Rule 23(c) makes it explicit that memoranda supporting chief 

32 judge and council orders, as well as dissenting opinions and separate statements, may contain 

33 references to information that would otherwise be confidential and that such information may be 

34 made public. However, subsection (c) is subject to Rule 24(a) which provides the general rule 

35 regarding the public availability of decisions. For example, the name of a subject judge cannot 

36 be made public in a decision if disclosure of the name is prohibited by that Rule. 

37 

38 The Act makes clear that there is a barrier of confidentiality between the judicial branch 

39 and the legislative. It provides that material may be disclosed to Congress only if it is believed 

40 necessary to an impeachment investigation or trial of a Judge. 28 U.S.C. § 360(a)(2). 

4 1 Accordingly, Section 355(b) of the Act requires the Judicial Conference to transmit the record of 

42 the proceeding to the House of Representatives if the Conference believes that impeachment of a 

43 subject judge may be appropriate. Rule 23(f) implements this requirement. 

44 

45 The Act provides that confidential materials may be disclosed if authorized in writing by 

46 the subject judge and by the chief judge, 28 U.S.C. § 360(a)(3). Rule 23(g) implements this 

47 requirement. Once the subject judge has consented to the disclosure of confidential materials 

48 related to a complaint, the chief judge ordinarily will refuse consent only to the extent necessary 

49 to protect the confidentiality interests of the complainant or of witnesses who have testified in 
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investigatory proceedings or who have provided information in response to a limited inquiry 
undertaken pursuant to Rule 1 1 . It will generally be necessary, therefore, for the chief judge to 
require that the identities of the complainant or of such witnesses, as well as any identifying 
information, be shielded in any materials disclosed, except insofar as the chief judge has secured 
the consent of the complainant or of a particular witness to disclosure, or there is a demonstrated 
need for disclosure of the information that, in the judgment of the chief judge, outweighs the 
confidentiality interest of the complainant or of a particular witness (as may be the case where 
the complainant is delusional or where the complainant or a particular witness has already 
demonstrated a lack of concern about maintaining the confidentiality of the proceedings). 

Rule 23(h) permits disclosure of additional information in circumstances not enumerated. 
For example, disclosure may be appropriate to permit a prosecution for perjury based on 
testimony given before a special committee. Another example might involve evidence of 
criminal conduct by a judge discovered by a special committee. 

Subsection (h) also permits the authorization of disclosure of information about the 
consideration of a complaint, including the papers, documents, and transcripts relating to the 
investigation, to judicial researchers engaged in the study or evaluation of experience under the 
Act and related modes of judicial discipline. The Rule envisions disclosure of information from 
the official record of complaint proceedings to a limited category of persons for appropriately 
authorized research purposes only, and with appropriate safeguards to protect individual 
identities in any published research results that ensue. In authorizing disclosure, the judicial 
council may refuse to release particular materials when such release would be contrary to the 
interests of justice, or that constitute purely internal communications. The Rule does not 
envision disclosure of purely internal communications between judges and their colleagues and 
staff 


Under Rule 23(]), chief judges and judicial councils may seek staff assistance or consult 
with other judges who may be helpful in the process of complaint disposition; the confidentiality 
requirement does not preclude this. The chief Judge, for example, may properly seek the advice 
and assistance of another judge who the chief judge deems to be in the best position to 
communicate with the subject judge in an attempt to bring about corrective action. As another 
example, a new chief judge may wish to confer with a predecessor to learn how similar 
complaints have been handled. In consulting with other judges, of course, the chief judge should 
disclose information regarding the complaint only to the extent the chief judge deems necessary 
under the circumstances. 

24. Public Availability of Decisions 

(a) General Rule; Specific Cases. When flnal action has been taken on a complaint and 
it is no longer subject to review, all orders entered by the chief judge and judicial 
council, including any supporting memoranda and any dissenting opinions or 
separate statements by members of the judicial council, must be made public, with 
the following exceptions: 

(1) if the complaint is finally dismissed under Rule 11(c) without the 
appointment of a special committee, or if it is concluded under Rule 11(d) 
because of voluntary corrective action, the publicly available materials must 
not disclose the name of the subject judge without his or her consent. 

(2) If the complaint is concluded because of intervening events, or dismissed at 
any time after a special committee is appointed, the judicial council must 
determine whether the name of the subject judge should be disclosed. 
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29 Commentary on Rule 24 

30 

31 Rule 24 is adapted from the Illustrative Rules and the recommendations of the Breyer 

32 Committee. 

33 

34 The Act requires the circuits to make available only written orders of a judicial council or 

35 the Judicial Conference imposing some form of sanction. 28 U.S.C. § 360(b). The Judicial 

36 Conference, however, has long recognized the desirability of public availability of a broader 

37 range of orders and other materials. In 1 994, the Judicial Conference ''urge[dj all circuits and 

38 courts covered by the Act to submit to the West Publishing Company, for publication in Federal 

39 Reporter 3d, and to Lexis all orders issued pursuant to [the Act] that are deemed by the issuing 

40 circuit or court to have significant precedential value to other circuits and courts covered by the 

41 Act." Report of the Proceedings of the Judicial Conference of the United States, Mar. 1994, at 

42 28. Following this recommendation, the 2000 revision of the Illustrative Rules contained a 

43 public availability provision very similar to Rule 24. In 2002, the Judicial Conference again 

44 voted to encourage the circuits "to submit non-routine public orders disposing of complaints of 

45 Judicial misconduct or disability for publication by on-line and print services." Report of the 

46 Proceedings of the Judicial Conference of the United States, Sept. 2002, at 58. The Breyer 

47 Committee Report further emphasized that "[pjosting such orders on the Judicial branch's public 

48 website would not only benefit Judges directly, it would also encourage scholarly commentary 

49 and analysis of the orders." Breyer Committee Report, 239 F.R.D. at 216. With these 

50 considerations in mind. Rule 24 provides for public availability of a wide range of materials. 


(3) if the complaint is finally disposed of by a privately communicated censure 
or reprimand, the publicly available materials must not disclose either the 
name of the subject judge or the text of the reprimand. 

(4) if the complaint is finally disposed of under Rule 20(b)(1)(D) by any action 
other than private censure or reprimand, the text of the dispositive order 
must be included in the materials made public, and the name of the subject 
judge must be disclosed. 

(5) the name of the complainant must not be disclosed in materials made public 
under this Rule unless the chief judge orders disclosure. 

Manner ofMaking Public. The orders described in (a) must be made public by 
placing them in a publicly accessible file in the office of the circuit clerk or by 
placing the orders on the court's public website. If the orders appear to have 
precedential value, the chief judge may cause them to be published. In addition, the 
Judicial Conference Committee on Judicial Conduct and Disability will make 
available on the Federal Judiciary's website, www.useourts.gov, selected illustrative 
orders described in paragraph (a), appropriately redacted, to provide additional 
information to the public on bow complaints are addressed under the Act. 

Orders of Judicial Conference Committee. Orders of this Committee constituting 
final action in a complaint proceeding arising from a particular circuit will be made 
available to the public in the office of the clerk of the relevant court of appeals. The 
Commiffee will also make such orders available on the Federal Judiciary’s website, 
www.uscoHrts.gov. When authorized by the Committee, other orders related to 
complaint proceedings will similarly be made available. 

Complaints Referred to the Judicial Conference of the United States. If a complaint 
is referred to the Judicial Conference under Rule 20(b)(1)(C) or 20(b)(2), materials 
relating to the complaint will be made public only if ordered by the Judicial 
Conference. 
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Rule 24 provides for public availability of orders of the chief judge, the Judicial council, 
and the Judicial Conference Committee on Judicial Conduct and Disability and the texts of any 
memoranda supporting their orders, together with any dissenting opinions or separate statements 
by members of the Judicial council. However, these orders and memoranda are to be made 
public only when final action on the complaint has been taken and any right of review has been 
exhausted. The provision that decisions will be made public only after final action has been 
taken is designed in part to avoid public disclosure of the existence of pending proceedings. 
Whether the name of the subject judge is disclosed will then depend on the nature of the final 
action. If the final action is an order predicated on a finding of misconduct or disability (other 
than a privately communicated censure or reprimand) the name of the judge must be made 
public. If the final action is dismissal of the complaint, the name of the subject judge must not 
be disclosed. Rule 24(a)(1) provides that where a proceeding is concluded under Rule 1 1(d) by 
the chief judge on the basis of volunfaiy corrective action, the name of the subject judge must 
not be disclosed. Shielding the name of the subject judge in this circumstance should encourage 
informal disposition. 

If a complaint is dismissed as moot, or because intervening events have made action on 
the complaint unnecessary, after appointment of a special committee. Rule 24(a)(2) allows the 
judicial council to determine whether the subject judge will be identified. In such a case, no 
final decision has been rendered on the merits, but it may be in the public interest - particularly 
if a judicial officer resigns in the course of an investigation - to make the identity of the judge 
known. 


Once a special committee has been appointed, and a proceeding is concluded by the fiill 
council on the basis of a remedial order of the council, Rule 24(a)(4) provides for disclosure of 
the name of the subject judge. 

Finally, Rule 24(a)(5) provides that the identity of the complainant will be disclosed only 
if the chief judge so orders. Identifying the complainant when the subject judge is not identified 
would increase the likelihood that the identity of the subject judge would become publicly 
known, thus circumventing the policy of nondisclosure, it may not always be practicable to 
shield the complainant's identify while making public disclosure of the judicial council's order 
and supporting memoranda; in some circumstances, moreover, the complainant may consent to 
public identification. 

25. Disqualification 

(a) General Rule. Any judge is disqualified from participating in any proceeding under 
these Roles if the Judge, in bis or her discretion, concludes that circumstances 
warrant disqualification. If the complaint is fded by a Judge, that judge is 
disqualified from participating in any consideration of the complaint except to the 
extent that these Rules provide for a complainant's participation. A chief judge who 
has identified a complaint under Rule 5 is not automatically disqualified from 
considering the complaint. 

(b) Subject Judge. A subject judge is disqualified from considering the complaint 
except to the extent that these Rules provide for participation by a subject judge. 

(c) Chief Judge Not Disqualified from Considering a Petition for Review of a Chief 
Judge's Order. If a petition for review of a chief Judge's order entered under Rule 
11(e), (d), or (e) is filed with the judicial council in accordance with Rule 18, the 
chief judge is not disqualified from participating in the council's consideration of 
the petition. 
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(d) Member of Special Committee Not Disqualified. A member of the judicial council 
who serves on a special committee, including the chief judge, is not disqualifled 
from participating in council consideration of the committee's report. 

(e) Subject Judge's Disqualification After Appointment of a Special Committee. Upon 
appointment of a special committee, the subject judge is automatically disqualified 
from participating in any proceeding arising under the Act or these Rules as a 
member of any special committee, the judicial council of the circuit, the Judicial 
Conference of the United States, and the Judicial Conference Committee on Judicial 
Conduct and Disability. The disqualification continues until all proceedings on the 
complaint against the subject judge arc finally terminated with no further right of 
review. 

(f) Substitute for Disqualified Chief Judge. If the chief judge is disqualified from 
participating in consideration of the complaint, the duties and responsibilities of the 
chief judge under these Rules must be assigned to the most-senior active circuit 
judge not disqualified. If all circuit judges in regular active service are disqualified, 
the judicial council may determine whether to request a transfer under Rule 26, or, 
in the interest of sound judicial administration, to permit the chief judge to dispose 
of the complaint on the merits. Members of the judicial council who are named in 
the complaint may participate in this determination if necessary to obtain a quorum 
of the judicial council. 

(g) Judicial-Council Action When Multiple Judges Are Disqualified. Notwithstanding 
any other provision in these Rules to the contrary, 

(1) a member of the judicial council who is a subject judge may participate in its 
disposition if; 

(A) participation by one or more subject judges is necessary to obtain a 
quorum of the judicial council; 

(B) the judicial council finds that the lack of a quorum is due to the 
naming of one or more judges in the complaint for the purpose of 
disqualifying that judge or judges, or to the naming of one or more 
judges based on their participation in a decision excluded from the 
definition of misconduct under Rule 3(h)(3); and 

(C) the judicial council votes that it is necessary, appropriate, and in the 
interest of sound judicial administration that one or more subject 
judges be eligible to act. 

(2) otherwise disqualified members may participate in votes taken under 
(g)(1)(B) and (g)(1)(C). 

(h) Disqualification of Members of the Judicial Conference Committee. No member of 
the Judicial Conference Committee on Judicial Conduct and Disability is 
disqualified from participating in any proceeding under the Act or these Rules 
because of consultations with a chief judge, a member of a special committee, or a 
member of a judicial council about the interpretation or application of the Act or 
these Rules, unless the member believes that the consultation would prevent fair- 
minded participation. 
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Commentary on Rule 25 
Rule 25 is adapted from the Illustrative Rules. 

Subsection (a) provides the general rule for disqualification. Of course, a judge is not 
disqualified simply because the subject judge is on the same court. However, this subsection 
recognizes that there may be cases in which an appearance of bias or prejudice is created by 
circumstances other than an association with the subject judge as a colleague. For example, a 
judge may have a familial relationship with a complainant or subject judge. When such 
circumstances exist, a judge may, in his or her discretion, conclude that disqualification is 
warranted. 


Subsection (e) makes it clear that the disqualification of the subject judge relates only to 
the subject judge's participation in any proceeding arising under the Act or these Rules as a 
member of a special committee, judicial council, Judicial Conference, or the Judicial Conference 
Committee. The Illustrative Rule, based on Section 359(a) of the Act, is ambiguous and could 
be read to disqualify a subject judge from service of any kind on each of the bodies mentioned. 
This is undoubtedly not the intent of the Act; such a disqualification would be anomalous in 
light of the Act’s allowing a subject judge to continue to decide cases and to continue to exercise 
the powers of chief circuit or district judge. It would also create a substantial deterrence to the 
appointment of special committees, particularly where a special committee is needed solely 
because the chief Judge may not decide matters of credibility in his or her review under Rule 1 1 . 

While a subject judge is barred by Rule 25(b) from participating in the disposition of the 
complaint in which he or she is named. Rule 25(e) recognizes that participation in proceedings 
arising under the Act or these Rules by a judge who is the subject of a special committee 
investigation may lead to an appearance of self-interest in creating substantive and procedural 
precedents governing such proceedings; Rule 25(e) bars such participation. 

Under the Act, a complaint against the chief judge is to be handled by "that circuit Judge 
in regular active service next senior in date of commission." 28 U.S.C. § 351(c). Rule 25(f) 
provides that seniority among judges other than the chief judge is to be determined by date of 
commission, with the result that complaints against the chief judge may be routed to a former 
chief judge or other judge who was appointed earlier than the chiefjudge. The Rules do not 
purport to prescribe who is to preside over meetings of the judicial council, Consequently, 
where the presiding member of the Judicial council is disqualified from participating under these 
Rules, the order of precedence prescribed by Rule 25(f) for performing "the duties and 
responsibilities of the chief circuit judge under these Rules" does not apply to determine the 
acting presiding member of the judicial council. That is a matter left to the internal rules or 
operating practices of each judicial council. In most cases the most senior active circuit Judge 
who is a member of the judicial council and who is not disqualified will preside. 

Sometimes a single complaint is filed against a large group of judges. If the normal 
disqualification rules are observed in such a case, no court of appeals judge can serve as acting 
chiefjudge of the circuit, and the judicial council will be without appellate members. Where the 
complaint is against all circuit and district judges, under normal rules no member of the judicial 
council can perform the duties assigned to the council under the statute. 
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1 A similar problem is created by successive complaints arising out of the same underlying 

2 grievance. For example, a complainant files a complaint against a district judge based on alleged 

3 misconduct, and the complaint is dismissed by the chief judge under the statute. The 

4 complainant may then file a complaint against the chief judge for dismissing the first complaint, 

5 and when that complaint is dismissed by the next senior judge, still a third complaint may be 

6 filed. The threat is that the complainant will bump down the seniority ladder until, once again, 

7 there is no member of the court of appeals who can serve as acting chief judge for the purpose of 

8 the next complaint. Similarly, complaints involving the merits of litigation may involve a series 

9 of decisions in which many judges participated or in which a rehearing en banc was denied by 

10 the court of appeals, and the complaint may name a majority of the judicial council as subject 

1 1 judges. 

1 2 In recognition that these multiple-judge complaints are virtually always meritless, the 

13 judicial council is given discretion to determine: (1) whether it is necessary, appropriate, and in 

14 the interest of sound Judicial administration to permit the chief Judge to dispose of a complaint 

1 5 where it would otherwise be impossible for any active circuit judge in the circuit to act, and 

16 (2) whether it is necessary, appropriate, and in the interest of sound judicial administration, after 

1 7 appropriate findings as to need and justification are made, to permit subject judges of the judicial 

1 8 council to participate in the disposition of a petition for review where it would otherwise be 

1 9 impossible to obtain a quorum. 

20 

21 Applying a rule of necessity in these situations is consistent with the appearance of 

22 justice. See, e.e. . In re Complaint of Doe . 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the 

23 rule of necessity); In re Complaint of Judicial Misconduct . No. 91-80464 (9th Cir. Jud. Council 

24 1992) (same). There is no unfairness in permitting the chief judge to dispose of a patently 

25 insubstantial complaint that names all active circuit Judges in the circuit. 

26 

27 Similarly, there is no unfairness in permitting subject judges, in these circumstances, to 

28 participate in the review of a chief judge's dismissal of an in.substantial complaint. The 

29 remaining option is to assign the matter to another body. Among other alternatives, the council 

30 may request a transfer of the petition under Rule 26. Given the administrative inconvenience 

31 and delay involved in these alternatives, it is desirable to request a transfer only if the judicial 

32 council determines that the petition is substantial enough to warrant such action. 

33 

34 In the unlikely event that a quorum of the judicial council cannot be obtained to consider 

35 the report of a special committee, it would normally be necessary to request a transfer under 

36 Rule 26. 

37 

38 Rule 25(h) recognizes that the jurisdictional statement of the Judicial Conference 

39 Committee contemplates consultation between members of the Committee and Judicial 

40 participants in proceedings under the Act and these Rules. Such consultation should not 

41 automatically preclude participation by a member in that proceeding. 

42 

43 26. Transfer to Another Judicial Council 

44 In exceptional circumstances, a chief judge or a judicial council may ask the Chief Justice 

45 to transfer a proceeding based on a complaint identified under Rule S or filed under Rule 6 

46 to the judicial council of another circuit. The request for a transfer may be made at any 

47 stage of the proceeding before a reference to the Judicial Conference under Rule 

48 20(b)(1)(C) or 20(b)(2) or a petition for review is filed under Rule 22. Upon receiving such 


40 
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1 a request, the Chief Justice may refuse the request or select the transferee judicial council, 

2 which may then exercise the powers of a judicial council under these Rules. 

3 

4 Commentary on Rule 26 

5 

6 Rule 26 is new; it implements the Breyer Committee’s recommended use of transfers. 

7 Breyer Committee Report, 239 F.R.D. at 214-1 5. 

8 
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Rule 26 authorizes the transfer of a complaint proceeding to another judicial council 
selected by the Chief Justice. Such transfers may be appropriate, for example, in the case of a 
serious complaint where there are multiple disqualifications among the original council, where 
the issues are highly visible and a local disposition may weaken public confidence in the process, 
where internal tensions arising in the council as a result of the complaint render disposition by a 
less involved council appropriate, or where a complaint calls into question policies or 
governance of the home court of appeals. The power to effect a transfer is lodged in the Chief 
Justice to avoid disputes in a council over where to transfer a sensitive matter and to ensure that 
the transferee council accepts the matter. 

Upon receipt of a transferred proceeding, the transferee council shall determine the 
proper stage at which to begin consideration of the complaint — for example, reference to the 
transferee chiefjudge, appointment ofa special committee, etc. 

27. Withdrawal of Complaints and Petitions for Review 

(a) Complaint Pending Before Chief Judge, With the chief judge's consent, a 
complainant may withdraw a complaint that is before the chief judge for a decision 
under Rule 11. The withdrawal of a complaint will not prevent a chiefjudge from 
identifying or having to identify a complaint under Rule 5 based on the withdrawn 
complaint. 

(b) Complaint Pending before Special Committee or Judicial Council. After a 
complaint has been referred to a special committee for Investigation and before the 
committee files its report, the complainant may withdraw the complaint only with 
the consent of both the subject judge and either the special committee or the judicial 
council. 

(c) Petition for Review. A petition for review addressed to a judicial council under 
Rule 18, or the Judicial Conference Committee on Judicial Conduct and Disability 
under Rule 22 may be withdrawn if no action on the petition has been taken. 

Commentary on Rule 27 

Rule 27 is adapted from the Illustrative Rules and treats the complaint proceeding, once 
begun, as a matter of public business rather than as the property of the complainant. 

Accordingly, the chiefjudge or the judicial council remains responsible for addressing any 
complaint under the Act, even a complaint that has been formally withdrawn by the complainant. 

Under subsection 27(a), a complaint pending before the chiefjudge may be withdrawn if 
the chiefjudge consents. Where the complaint clearly lacked merit, the chiefjudge may 
accordingly be saved the burden of preparing a formal order and supporting memorandum. 
However, the chiefjudge may, or be obligated under Rule 5, to identify a complaint based on 
allegations in a withdrawn complaint. 


41 
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! If the chief judge appoints a special committee, Rule 27(b) provides that the complaint 

2 may be withdrawn only with the consent of both the body before which it is pending (the special 

3 committee or the judicial council) and the subject judge. Once a complaint has reached the stage 

4 of appointment of a special committee, a resolution of the issues may be necessary to preserve 

5 public confidence. Moreover, the subject judge is given the right to insist that the matter be 

6 resolved on the merits, thereby eliminating any ambiguity that might remain if the proceeding 

7 were terminated by withdrawal of the complaint. 

8 

9 With regard to all petitions for review. Rule 27(c) grants the petitioner unrestricted 

1 0 authority to withdraw the petition. It is thought that the public’s interest in the proceeding is 

1 1 adequately protected, because there will necessarily have been a decision by the chiefjudge and 

12 often by the judicial council as well in such acase. 

13 

14 28. Availability of Rules and Forms 

1 5 These Rules and copies of the complaint form as provided in Rule 6(a) must be available 

16 without charge in the office of the clerk of each court of appeals, district court, bankruptcy 

! 7 court, or other federal court whose judges are subject to the Act. Each court must also 

1 8 make these Rules and the complaint form available on the court's website, or provide an 

1 9 Internet link to the Rules and complaint form that are available on the appropriate court 

20 of appeals' website. 

21 

22 29. Effective Date 

23 These Rules will become effective 30 days after promulgation by the Judicial Conference of 

24 the United Stales. 

25 
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APPENDIX 

Complaint Form 

A two-page complaint form follows. 
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Judicial Council of the Circuit 

COMPLAINT OF JUDICIAL MISCONDUCT OR DISABILITY 

To begin the complaint process, complete this form and prepare the brief statement of facts 
described in item 5 (below). The Rules FOR Judicial-Conduct and Judicial-Disability 
Proceedings, adopted by the Judicial Conference of the United States, contain information on 
what to include in a complaint (Rule 6), where to file a complaint (Rule 7), and other important 
matters. The rules are available in federal court clerks’ offices, on individual federal courts’ 
Web sites, and on www.uscourts.gov . 

Your complaint (this form and the statement of facts) should be typewritten and must be legible. 
For the number of copies to file, consult the local rules or clerk’s office of the court in which 
your complaint is required to be filed. Enclose each copy of the complaint in an envelope 
marked “COMPLAINT OF MISCONDUCT” or “COMPLAINT OF DISABILITY” and submit 
it to the appropriate clerk of court. Do not put the name of any judge on the envelope. 

1, Name of Complainant: 

Contact Address: 


Daytime telephone: ( ) 

2. Name(s) of Judge(s): 

Court; 


3. Does this complaint concern the behavior of the judge(s) in a particular lawsuit or 
lawsuits? 

[ ]Yes [ ]No 

If “yes,” give the following information about each lawsuit: 

Court: 

Case Number: 

Docket number of any appeal to the Circuit: 

Are (were) you a party or lawyer in the lawsuit? 

[ ] Party [ ] Lawyer [ ] Neither 


Page 1 of 2 
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Tf you are (were) a party and have (had) a lawyer, give the lawyer’s name, address, and 
telephone number: 


4. Have you filed any lawsuits against the judge? 

[ ] Yes [ ] No 

If “yes,” give the following information about each such lawsuit: 

Court: 

Case Number: 

Present status of lawsuit: 

Name, address, and telephone number of your lawyer for the lawsuit against the judge: 


Court to which any appeal has been taken in the lawsuit against the judge: 

Docket number of the appeal: 

Present status of the appeal: 

5. Brief Statement of Facts. Attach a brief statement of the specific facts on which the 
claim of judicial misconduct or disability is based. Include what happened, when and 
where it happened, and any information that would help an investigator check the facts. 
If the complaint alleges judicial disability, also include any additional facts that form the 
basis of that allegation. 

6. Declaration and signature: 

I declare under penalty of perjury that the statements made in this complaint are true and 
correct to the best of my knowledge. 


(Signature) (Date) 

Page 2 of 2 
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In tE^e denote of tlPfie EKnifeli ^tates^ 

Sitting as a Court of Impeachment 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Lou isiana ) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION 
REQUESTING FUNDING FOR HIS DEFENSE 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, and files this Motion Requesting Funding for His Defense. In support. Judge 
Porteous respectfully submits as follows: 

On June 29, 2010, the Senate impeachment Trial Committee (the “Committee”) 
Staff held a conference call with counsel for all parties. During that conference call, the 
Committee Staff advised that Judge Porteous did not need to file a separate motion 
requesting funds to reimburse witnesses for the costs associated with their travel to 
Washington to testify at the evidentiary hearing, as the Committee had construed 
language in one of Judge Porteous’s prior filings as just such a request, and would be 
issuing guidance on that issue. Judge Porteous appreciates the Committee’s assistance in 
this regard. Judge Porteous now submits the instant motion to request additional funding, 
which is necessary to prepare his defense. 

Constitutional due process, as well of basic notions of fundamental fairness, 
requires that a federal officer accused of improper conduct allegedly warranting removal 
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from office be afforded a meaningful opportunity to defend himself.’ Such an 
opportunity requires that the officer have access to the resources and funds necessary to 
properly prepare and present his defense. Moreover, to fulfill its Constitutional duty “to 
try all Impeachments” (U.S. Const, art. I, § 3, cl. 6), the Senate must have before it a 
complete record, adduced in a fair proceeding, upon which to deliberate and render a 
decision.^ That record should not be limited to only that evidence selected and presented 
by the House Managers - in their capacity as prosecutors. 

To ensure that each of these requirements is satisfied in this case. Judge Porteous 
requests that the Senate provide certain, limited funding, which is necessary to permit 


Indeed, impeachment trials “must be conducted in keeping with die basic 
principles of due process that have been enunciated by the court and ironically, by the 
Congress itself,” and “[f]aimess and due process must be the watchword whenever a 
branch of the United States government conducts a trial, whether it be in a criminal case, 
a civil case or a case of impeachment.” Hastings v. United States, 802 F. Supp. 490, 492, 
504(D.D.C. 1992). 

See also Rules and Administration Meeting of the Impeachment Trial Committee 
Against Judge G. Thomas Porteous, Jr., April 13, 2010, 

http://www.senate.gov/general/imDeachment hearing porteous 041310.htm (Senator 
and Committee Chair McCaskill stating that the “guiding force of this matter has to be 
due process”; Senator and Committee Vice-Chair Hatch stating that “we must proceed 
with the utmost seriousness and dedication to fairness”). 

^ Indeed, as a prior Senate Impeachment Trial Committee has held: 

[T]he Senate has an interest in the development of a record that 
fully illuminates the matters that it must consider in rendering a 
judgment that under the Constitution only the Senate may make. 

Impeachment Trial Committee, Disposition of Pretrial Issues [First Order], 101st Cong., 
1st sess., 135 Cong. Rec. S. 6449-02 (June 9, 1989) (relating to the articles of 
impeachment against Judge Alcee L. Hastings). 


2 


S 
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him to present his defense.^ Specifically, in addition to the travel and related expenses 
(including applicable per diem fees) of witnesses subpoenaed at Judge Porteous’s request 
to testily in the trial of this matter,'* Judge Porteous requests that the Senate provide funds 
for the following: 

1 . The travel and related expenses of Judge Porteous so that he may travel to 
Washington, D.C., assist in his own defense, and participate in all 
necessary proceedings - including the trial of this matter; 

2. Legal expenses (including items such as postal charges, courier fees, and 
reproduction costs, but excluding attorneys’ fees) incurred by Judge 
Porteous in his defense of this matter; and 

3. Other necessary and reasonable expenses incurred by Judge Porteous’s 
new counsel to investigate and prepare Judge Porteous’s defense in this 
matter (including travel and related expenses, per diem fees, and 
deposition fees and transcript costs, but excluding attorneys’ fees). 

Given his limited financial resources, which have been significantly strained by 
this litigation. Judge Porteous is presently unable to pay these costs himself. He, 
therefore, lacks the financial wherewithal necessary to properly defend himself in this 
case. The House Managers, and House Impeachment Counsel, on the other hand, have 


Payment of such funds by the Senate Impeachment Trial Committee is authorized 
by Section 6(a) of Senate Resolution 458, which provides that “[t]he actual and necessary 
expenses of the committee ... shall be paid from the contingent fund of the Senate....” S. 
Res. 458, 1 1 1th Cong. (Mar. 17, 2010). 

■* Based on the statements of Committee Staff during the June 29, 2010 conference 
call. Judge Porteous understands that the Committee intends to issue guidance on this 
issue. 
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had access to vast federal funds and resources to investigate and pursue their charges 
against Judge Porteous. Moreover, the House Managers and their counsel will be able to 
continue to call upon government funding and resources, pay for travel and per diem 
expenses of witnesses, and pay for associated costs necessary to prosecute the 
impeachment. To ensure that Judge Porteous has an equal opportunity to call witnesses 
to testify in his defense, and thus provide the Senate with a complete record in this 
matter, fundamental due process requires that the Senate provide Judge Porteous with the 
funding needed to present his defense. 

In addition to being mandated by Constitutional and equitable considerations, 

granting Judge Porteous the funding that he requests is supported by long-standing Senate 

precedent and custom. Specifically, in connection with his 1989 impeachment, U.S. 

District Court Judge Walter L. Nixon, Jr. requested that the Senate provide funds to cover 

(among other things) the costs associated with bringing testifying witnesses to 

Washington. The then-presiding Senate Impeachment Trial Committee considered Judge 

Nixon’s request and, on July 25, 1 989, issued a pretrial order stating that: 

The Senate will follow its usual practice of paying the costs 
of bringing the witnesses for whom it issues subpoenas to 
Washington to testify in this proceeding. 

See Impeachment Trial Committee, Disposition of Pretrial Motions, First Order, 101st 
Cong., 1st sess., 135 Cong. Rec. S. 10673 (Sept. 6, 1989).^ Judge Porteous requests that 


While the 1989 Senate Impeachment Trial Committee ultimately declined to grant 
Judge Nixon’s request to provide funds to cover his attorney’s fees and out-of-pocket 
defense costs, there is no indication in the Committee’s Order that Judge Nixon was 
financially unable to pay those expenses - as is the case with Judge Porteous. There is 
also no indication that Judge Nixon requested that the Senate pay the costs of his travel to 
Washington, nor is there any indication that the Senate would not have paid those 
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the Senate continue to follow its “usual practice” and make available funds to cover the 
expenses outlined above. 

WHEREFORE, Judge Porteous respectfully requests that the Senate authorize 

payment of the expenses requested in this Motion. 

Respectfully submitted, 

/s/ Jonathan Turlev 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
II 55 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 29, 201 0 


expenses had he so requested. Due to the extremely limited financial resources available 
to Judge Porteous, and in order to ensure the fairness of these proceedings, the Senate 
should provide the additional, yet limited, funding that Judge Porteous requests. 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 29, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@.mail.house.gov 
Harold Damelin - Harold.damelin@.mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 

/s/ Daniel T. O’Connor 
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UnitEd States Senate 

SENATE fMPEACHMENT 
■miALCOMMiTTEE 
WASHINGTON. DC 20510 -6326 


DISPOSITION OF JUDGE G. THOMAS PORTEOUS. JIt*S 
MOTION REQUESTING FUNDING FOR HIS DEFENSE 

On June 29, 2010, Judge G. Thomas Porteous, Jr., filed a Motion Requesting Funding for 
His Defense. This Motion included requests for reimbursement of travel expenses incurred by 
witnesses and Judge Porteous as well as various legal and counsel costs. The House of 
Representatives has not filed any response to this Motion. 

Consistent with past Committee practice, the Committee denies Judge Porteous's request 
for reimbursement of his travel expenses as well as for funds to cover legal and counsel costs. 

The Committee grants the Motion with respect to the travel expenses of subpoenaed 
witnesses. Travel arrangements are to be made through the Chief Clerk of the Impeachment 
Trial Committee at government rates consistent with Senate travel regulations. 


Dated; July 26, 2010 



Chairman Vice Chairman 
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THE PARTIES PRIOR TO THE AUGUST 4, 
2010 HEARING ON PRE-TRIAL MOTIONS 
c. Attorney Disqualification 
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■i . 


the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


WASHINGTON DC 


Jonathan Torle* 

J.B. ANi> Mal'rice C Shapiro Professor 
OF PcBLic Interest Law 


June 9,2010 


By Electronic and Regular Mail 

The Honorable Claire McCaskill, Chair 
The Honorable Oirin G. Hatch, Vice Chair 
Senate Impeachment Trial Conunittee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judse G. Thomas Porteons 

Dear Senator McCaskill and Senator Hatch: 

I am writing to you as co-lead counsel in the impeachment case of Judge Thomas 
Porteous to infotm tira Senate Impeachment Trial Committee of the completion of a 
conflicts review that requires a substantial change in Judge Porteous’ defense team. 

As you are know, counsel for the House Managers has objected to an alleged 
conflict of interest related to Louis Marcotte. As noted in the October 29, 2009 letter 
&om the House Impeachment Task Force, Mr, Marcotte was represented by co-lead 
counsel Richard Westling from 2004 through 2006 in a criminal case, and Mr. Westling 
also currently represents Louis and Lori Marcotte and their company. Bail Bonds 
Unlimited, Inc., in a separate civil proceeding. When Louis and Lori Marcotte were 
called as witnesses during the hearings before tfie House Impeachment Task Force, Mr. 
Westling moved immediately to address any conflict and was not present during his 
testimony. However, the House then proceeded to frame Article II of the Articles of 
Impeachment against Judge Porteous around the Marcotte matter. The conflict was 
raised again by Senate counsel recently in our last meeting. 


The George Washington UmvpjisiTr I.jiw School 
2000 H Street, NW • Washington, DC 20092 ’ 202-9?4-700i ’ 202-994-98U 
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the GEORGE 
WASHINGTON 
UNIVER S ITY 
LAW SCHOOL 


WASKiNtiTON DC 


Jonathan Tureby 

J.B. AND Maurice C. Shapiro Professor 
OF Public Interest Law 


I was recently asked to join the defense team, in part to review this alleged conflict 
of interest raised by House and Senate counsel. I completed that review this week and 
now believe it is necessary for Mr. Westling to remove himself from representing Judge 
Porteous in relation to Article 11 and Marcotte-related issues to avoid even the appearance 
of a conflict of interest in this case. To that end, I have secured new counsel to work with 
me exclusively on Article 11 and I will continue to serve as co-lead counsel generally with 
Mr. Westling md his team on the representation of Judge Porteous on Articles I, III and 
IV. Attorneys from the law firm Bryan Cave LLP will be working with me on Article II 
as well as the other articles. Bryan Cave was added to the team fliis morning after a final 
discussion of the ethics review and recommendations. 


For the record, 1 wish to note that Mr. Westling not only asked for this independent 
review but has agreed to this step to avoid any ethical concerns in the case. Since we are 
both continuing as co-lead counsel, 1 would ask that any further communications be sent 
to both Mr. Westling and myself. 

It is my understanding that there is a meeting scheduled tomorrow in the Senate. I 
would like to discuss this matter further and the need for a continuance to allow the new 
team to fully review the facts underlying Article II and offer informed advice to our 
client. Judge Porteous. A continuance is necessary to address current matters on the 
schedule, including but not limited to our designation of witnesses. I will invite Dan 
Schwartz and P.J. Meitl of Bryan Cave to attend the meeting with us. 

1 appreciate counsel raising this issue with the defense and I apologize for any delay 
caused by this change in representation. I look forward to discussing the matter further 
with you on at the Thursday meeting. 


Respectfully, 



Jonathan Turley 

Co-Lead Counsel to Judge G. Thomas Porteous 


Cc: Alan I. Baron, Esq. 

Mark Dubester, Esq. 

Harold Damelin, Esq. 

Special Impeachment Counsel 
Washington, D.C. 20515 


The George Washington University Law School 
2000 H Street, NW • Washington, DC 20052 • 202-994-7001 • 202-994-9811 
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Conpesf^ of tlje tHntfefi States! 

Has^ington, BC 205t5 


June 10, 2010 

The Honorable Claire McCaskil! 

Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C, 

Re: Impeachment of Judge G. Thomas Porteous, Jr. - Preliminary Matters 

Dear Senator McCaskill and Senator Hatch: 

The purpose of this correspondence is to address the June 9, 2010 letter from Mr. Turley, 
in which he raises the possibility of a continuance arising from his entry into this case and the 
decision that Mr. Westling can play no part in addressing Article 11 involving Judge Porteous’s 
relationship with bail bondsmen Louis Marcotte and his sister Lori Marcotte. 

We explicitly raised Mr. Westling’s conflict of interest in a letter we sent to him on 
October 29, 2009 - over seven months ago.' That letter put Mr. Westling and Judge Porteous on 
notice of the conflict of interest and stressed our concern that Judge Porteous would exploit the 
conflict issue for delay. In that letter, we stated: 

As we are also sure you are aware, because of your duties 
of loyalty to current and prior clients and duties to protect 
confidential information, if there were to be a hearing where the 
relationship between the Marcottes and Judge Porteous is at issue, 
there would be significant conflict of interest issues arising from 
your participation. Further, those conflict issues may be implicated 
by your participation in the formulation of a factual defense of 
Judge Porteous where you are constrained from providing advice 
due to your ongoing ethical obligations.’ 


'See Letter from Reps. Schiff and Goodlatte to Richard W. Westling, Esq., Oct. 29, 2009, 
(attached as Attachment 1 ). 

’Id. 
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That letter goes on to cite pertinent Bar rules. In an attempt to head off this issue, we stressed to 
counsel and Judge Porteous: 

We write now to put you and Judge Porteous on notice of 
the House’s concern and so that you and he can take appropriate 
steps promptly to deal with this situation. We are aware that, in the 
past. Judge Porteous sought delays in Fifth Circuit proceedings in 
order for him to obtain new counsel . No delays in our schedule 
will be permitted to accommodate any search for additional or 
replacement counsel for Judge Porteous.^ 

The Marcottes testified on December 10, 2009, before the Impeachment Task Force, 
some seven weeks after our letter raising the conflict issue. Mr. Westling and Judge Porteous 
addressed that issue by having Mr. Westling absent himself from the Marcotte hearing. It was 
further represented that co-counsel, Mr. Remy Stams, would appear in Mr. Westling’s stead, but 
he too did not appear. Articles of Impeachment containing Article II relating to Judge Porteous’s 
relationship with the Marcottes were filed in the House on January 21, 2010, and the House 
voted the Articles on March 11, 2010. 

In our letter to you of April 13, 2010, we again explicitly raised the conflict issue. In that 
letter we stated: 


In a letter dated October 29, 2009, Mr. Schiff and Mr. 

Goodlatte alerted Mr. Westling to the potential conflict of interest 
in his taking a role in these proceedings on behalf of Judge 
Porteous that would require him to take a position or actions 
adverse to the Marcottes. It would be appropriate that Judge 
Porteous affirmatively waive any objection to Mr. Westling 
representing him arising from Mr. Westling’s potential conflict so 
that no issue emerges at trial that would cause Mr. Westling to 
seek to withdraw and thus delay the proceedings.^ 

Finally, we are informed that on May 1 8, the conflict issue was raised yet again - this 
time in connection with an informal meeting of staff. We are informed that in response to direct 
questioning by Senate Legal Counsel Morgan Frankel, Mr. Westling provided assurances that 
there would be no delays arising from this conflict of interest issue. Mr. Turley was present at 


^Id. (emphasis added). 

■^See Letter from Reps. Schiff and Goodlatte to Sens. McCaskill and Hatch, Apr. 1 3, 
2001, at 5, fn. 5 (attached as Attachment 2). 
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that meeting, and we understand that he did not contradict Mr. Westling’s assurances. 

In short, notwithstanding our having raised the conflict issue at the earliest occasion, it 
was apparently not until June 9 of this year - over seven months after we first raised the issue - 
that Judge Porteous’s defense team determined that Mr. Westling could have no role in matters 
involving the Marcottes and that a continuance was necessary. No reason was provided for the 
failure to address this issue over the many months since it was first raised by the House. Despite 
being on notice that such a claim would be viewed as little more than a cynical attempt to game 
the system, counsel has nonetheless pursued precisely that very strategy of delay, in light of the 
record in this case, and the inexcusable delay of Judge Porteous to address the conflict issue until 
now. Judge Porteous’s request for a continuance should be summarily denied.* 

Sincerely, 



Attachments 



cc: Richard W. Westling, Esq. 

Jonathan Turley, Esq. 

Morgan Frankel 
Senate Legal Counsel 


'Moreover, the Marcotte allegations are very straight-fonvard. They are described in 
detail in the Report; they are primarily supported by witness testimony; and the defense has the 
transcripts of their Task Force depositions, their House Impeachment Task Force testimony, and 
the FBI “302s” of both Marcottes as they relate to Judge Porteous. 

-3- 
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Attachment One 
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sKHOl CONYERS. M. Miclli9V> 
CHAMNUM 


lAMAR S. SMTH. Tmw 
fU^H«4Q MINOfUTY MEMBER 


HOWARD L. BERMAN, Callfwnll 
iMOC BOUCHER. Vlr^nlt 
JERROLO NAOUER. N«w York 
ROBERT C. SC»rr, VirgMs 

MEL^RN U WATT, Nenh CaroiiM 
ZOE LORJI»l, Caffiorrd* 

Sk^LA JACKSON la, T«xn 

MAXINE WATERS. CMiEorfUo 

WIUIAM O. OEIAHUNT, W«(«MniMtl( 

flOKRTWEXlER. FloilA 

STEVE C<»«N. TonoMtM 

FKNRV' C. ‘HAMC* JOHNSON. JR.. Gowgl* 

PEOnO. PIERLUISt. Ptwto Rico 

MBSCAIISLEY.UIInei* 

LUISV. GUREimEZ, 8Kli<^ 

Sm> SHERMAN. CkIMiKnIo 
TAMAY BAUWINi. Wltoomin 
CHARUS A. OONZMEZ. T*xi( 

ANTHONY D. WBNa<, Niw York 
ADAM a. SCHI^, CoDAiraiB 
OANKi a MAFFE^ Nm York 
UNDAT. S/>I4CHEZ, Callfon^ 

OEBME WA$SEfiMM4 SCHULTZ, f torfcN 


ONE HUNDRED ELEVENTH CONGRESS 

Congress of the Bmted States 

House of HeprEBEntaduEB 

COMMITTEE ON THE JUDICIARY 
2138 Rayburn House Office Building 
Washington, DC 20515-6216 
(202} 225-3951 

httpY.^rwvk.NouM flov^udicfkry 


f. JAMES S&«SEN^ENNSk. JfL, Wisewuin 
HOWMU} COBLE. NoRh CMOiln* 
aTON OMlLEI^Y. CrAtorai* 
BO8GO00LAniE,Virgfn>* 

CMUm E. LUNGREN, C*M»ni» 

OAfHEU £. ISS A CtfHornia 
J. RANDY FOI^. V>^nl« 

Sim KINO, fowa 
TFeNTFRMtKSMlOM 
LOUIE COHh^T, Taxac 
XM JORDAN, ONo 
TCOPOE.Tox* 

JASON CHAFFETZ, Utah 
THOMAS ROONEY. Floriite 
OREGO hURPER, Miniasippi 


October 29, 2009 


Richard Westling, Esq. 

Ober Kaler Grimes & Shriver 
1401 H Street, N.W., Suite 500 
Washington, D.C. 20005 

Re: Impeachment Inquiry of Judge G. Thomas Porteous, Jr. 

Dear Mr. Westling: 

It has come to the attention of the Impeachment Task Force that you may currently 
represent Louis M. Marcotte, III, and Lori M. Marcotte in connection with civil litigation arising 
out of their operation of Bail Bonds Unlimited, Inc. (Bartholomew v. Bail Bonds Unlimited. Inc, 
et al . Case No. 2:05-cv-04165-ILRL-JCW (E.D. La.), and that you previously represented Louis 
M. Marcotte, III, in his criminal case ( XJ.S. v. Marcotte. Crim. No. 04-061 (E.D. La.)). 

As you know. Judge Porteous’s relationship with Louis Marcotte and Lori Marcotte may 
be at issue in the pending Impeachment Inquiry being conducted by the Task Force for the House 
of Representatives, Committee on the Judiciary, and either or both may be called as witnesses at 
a hearing adverse to Judge Porteous. 

As we are also sure you are aware, because of your duties of loyalty to current and prior 
clients and duties to protect confidential information, if there were to be a hearing where the 
relationship between the Marcottes and Judge Porteous is at issue, there would be significant 
conflict of interest issues arising Irom your participation. Further, those conflict issues may be 
implicated by your participation in the formulation of a factual defense of Judge Porteous where 
you are constrained from providing advice due to your ongoing ethical obligations. 

As you know, the ethical bar rules in the District of Columbia, Maryland and Louisiana 
require infonned consent by all clients in order to permit waivers of conflicts, and two of these 
jurisdictions require that such infonned consent be in a signed writing. See. e.g. . District of 
Columbia Rules of Professional Conduct, Rule 1.7(c); Louisiana Rules of Professional Conduct, 
Rule 1.7(b)(4) (requires writing); Maryland Lawyer’s Rules of Professional Conduct, Rule 
1 .7(b)(4) (requires writing). We request that you promptly provide the Task Force with signed 
consent forms from all three of these clients. Until the Task Force and Committee are fully 
apprised, we will not be in a position to make a determination of the appropriate treatment of this 
situation in the event that the Marcottes are called as witnesses adverse to Judge Porteous. 
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Mr. Westling 
October 29, 2009 
Page 2 

We write now to put you and Judge Porteous on notice of the House’s concern and so 
that you and he can take appropriate steps promptly to deal with this situation. We are aware 
that, in the past, Judge Porteous sought delays in Fifth Circuit proceedings in order for him to 
obtain new counsel. No delays in our schedule will be permitted to accommodate any search for 
additional or replacement counsel for Judge Porteous. If a hearing is scheduled at which the 
Marcottes are to testify, the Task Force will not postpone it in order for Judge Porteous to obtain 
new or different counsel. 

We look forward to your providing the Task Force with the information we seek and your 
response to our concerns at your earliest opportunity so that the Task Force and the Committee 
can determine how we will proceed in light of this situation. 

Please respond to Alan I. Baron, Esq., Seyfarth Shaw, 975 F. Street, N.W., Washington, 
D.C., 20004 (202-828-3589). 



£ 

I 

I 
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Attachment Two 
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Consttis of ttje ®mteb iPtatefi 

SBasl^ingitan, SC 20515 


April 13,2010 

The Honorable Claire McCaskill 
Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washin^on, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

Re; Impeachment of Judge O. Thomas Porteous, Jr. - Preliminary Matters 

Dear Senator McCaskill and Senator Hatch; 

The purpose of this letter is to address the questions set forth in the March 31, 2010 «nail 
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in 
connection with the impeachment trial of Judge Porteous. 

Pretrial Motions . The House may raise pre-trial motions regarding the following matters; 

• Motion to admit as substantive evidence specific prior sworn testimony at the 
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] 
and at the House Impeachment Task Force Hearings where Judge Porteous or his 
counsel has either cross-examined the witness or has been provided the 
opportunity to do so; 

• Motion to admit as substantive evidence the sworn testimony and other statements 
of Judge Porteous at the Fifth Circuit Hearing; 

• Motion to admit certain documents into evidence, the authenticity and relevance 
of which are not in dispute. These would include, for example, court records (the 
curatorships, the Lilieberg proceedings, and the bankruptcy proceedings) or other 
similar documents. It is possible that this motion will be unnecessary, or will be 
limited in scope, depending on whether a stipulation can be reached with Judge 
Porteous’s counsel on this topic; 

• Motion to permit or admit expert testimony; and 
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• Motion relating to stipulations, if appropriate. 

Sti pulations as to the authenticity of documents . The House believes that the authenticity 
of the documents that are relevant to the impeachment trial is beyond real dispute. These 
documents generally consist of court records, transcripts, financial records, public records and 
certain business records. The House has already identified those documents which are likely to 
be used in the Senate trial (using the same exhibit numbers from the Report that accompanied the 
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the 
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested 
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list. 

Stipulations as to facts . The House believes that a significant portion of the facts that are 
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an 
example. Judge Porteous has admitted to pertinent facts surrounding his relationship with 
attorneys Jacob Amato and Robert Creely - including his financial relationship with them prior 
to becoming a Federal judge, his handling of the Lilieberg case, his solicitation and acceptance of 
cash firom Amato when the case was pending, and his acceptance of other things of value from 
Amato and Creely while the case was pending. Similarly, the essential facts surrounding Judge 
Porteous’s handling of his personal bankruptcy are not in dispute. The House is in the process of 
preparing a number of proposed factual stipulations, and will soon be providing them to Judge 
Porteous’s counsel for review. 

Nonetheless, to expedite the stipulation process, the House suggests that at the time the 
Committee sets a motions schedule in this case, it direct each party to consider stipulations 
proposed by the other patty. The House further suggests that “any proposed stipulation of fact 
[or as to authenticity] ... be accepted as true unless the opposing party file[s] an objection which 
include[s] a proffer as to why the proposed stipulation of fact [or authenticity] should not be 
accepted as true.”' The House urges that the Committee direct that this process be completed as 
of the date that responses to motions are due to be filed. 

Evidence from prior proceedings . It is the position of the House that all the testimonial or 
documentary evidence Chat was admitted into evidence in the Fifth Circuit proceeding is 
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular 
evidence in advance of the Saiate trial.) At this point in time the House does not anticipate 
seeking to admit testimony or witness statements that have not been subject to cross- 
examination. The House cannot rule out the possibility that circumstances may arise where it 
would seek to have the Committee consider sworn prior recorded testimony or other statements 
of witnesses whose credibility had not been questioned or whose statements relate to facts not in 


’“Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. 
Hastings,” S. Rept. No. 101-156, lOH'Cong., IstSess. 169(1989). 
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substantial dispute.^ 

Witnesses . The House may call the following witnesses. The nature of the testimony of 
the respective witnesses is generally described in the Report that accompanied the Articles of 
Impeachment. Depending on the nature of the cross-examination or the defense case generally, it 
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call 
other witnesses to address factual contentions that may be raised by the defendant. Those who 
sought immunity in connection with the House investigation are indicated. 

Article 1 


1 . Robert Creely [Immunity] 

2. Jacob Amato [Immunity] 

3. Leonard Levenson [Immunity] 

4. Donald Gardner 

5. Joseph Mole 

6. Rhonda Danos [Immunity] 

Article 2 

7. Louis Marcotte 

8. Lori Marcotte 

9. Ronald Bodenheimer 

1 0. Bruce Netterville [Immunity] 

11. Mike Reynolds 

12. Jeffrey Duhon 

13. Aubrey Wallace 

Article 3 

14. Claude Lightfoot 

1 5. FBI Special Agent DeWayne Homer 

16. FBI Financial Analyst Gerald Fink 

17. Richard Greendyke 

Article 4 

18. Former FBI Agent Cheyarme Tackett 

1 9. Former FBI Agent Robert Hamill 


^ See . e.g. . “Report of the Impeachment Trial Committee on the Articles Against Judge 
AlceeL. Hastings,” S.Rept. No. 101-156, lOl^Cong., IstSess. 170(1989). 
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Length of the case-in-chief . The House believes it can put on its case-in-chief in 30 
hours of direct testimony. 

Other . On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in 
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit 
List. (In that the Report refers to matters such as procedural and litigation background that are 
not going to be part of the trial in this case, the Exhibit List contains numerous documents which 
will not constitute evidence at trial.) The House also made available other documents and 
records for inspection. Judge Porteuos’s attorneys have already made an initial review of these 
other documents. (A copy of the letter and Exhibit List is attached.) 

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no 
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the 
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or 
consist of testimony taken at that Hearing.’ Other significant sets of records include: 1) various 
documents describing the procedural background in this case; 2) court documents with which 
Judge Porteous is personally familiar, such as the records from the Idlieherg case, over which 
Judge Porteous presided; and 3) documents consisting of the grand jury-related litigation in this 
case.’ 


Though the Committee on the Judiciary’s Impeachment Task Force developed additional 
corroboration for certain of the allegations - such as by obtaining the curatorship orders issued by 
Judge Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted 
the Marcottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in 
further analysis of Judge Porteous’s financial records related to his bankruptcy - a review of the 
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous 
and his attorney were not personally aware; 


’These include a substantial portion of Exhibits 11-49, relating to Amato, Creely, 
Gardner, Levenson and Danos; Exhibits 100-1 14, consisting of Judge Portoues’s financial 
disclosure reports; Exhibits 1 20- 1 24, consisting of the Lightfoot grand jury testimony; exhibits 
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino 
records and a few other miscellaneous bankruptcy-related records. 

’Exhibits 1 - 1 0 are background documents related to the procedural history of this case; 
Exhibits 50-68 are Lilieberg court records; Exhibits 400-436 are the litigation documents related 
to Judge Porteous’s efforts to keep relevant materials from the House and Senate. In addition. 
Exhibits 150 through 200 generally consist of records related to Judge Porteous’s seeking and 
acceptance of trips and gifts from various parties that are not charged in the Articles but are 
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these are 
photographs (and some of the photographs include Judge Porteous), but many are duplicates of 
documents that were marked and listed in other places on the Exhibits List and include numerous 
exhibits related to matters not charged in the Articles. 

-4- 
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Article I . Judge Porteous has been aware of the details and substance of the Lilieberg 
allegations since in or about late 2003. Judge Porteous was provided with the documents, 
including grand jury testimony, related to his relationships with the Robert Creely and Jacob 
Amato and his handling of the Lilieberg case in connection with the October 2007 Fiih Circuit 
Hearing. At that Hearing, he cross-examined Creely, Amato, and Joseph Mole - the critical fact 
witnesses. Judge Porteous was also present at the Task Force Hearing at which those three men 
testified and were cross-examined by his counsel. 

Article II . Judge Porteous has been familiar with the Marcotte allegations since at least 
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in 
affirmative defensive efforts on Judge Porteous’s behalf to keep him from being charged in the 
Marcotte corruption scheme. These efforts included obtaining from Louis Marcotte an affidavit 
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received 
cash in exchange for his taking official acts in lowering bonds. In addition, Judge Porteous’s 
present counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations 
- having represented Louis Marcotte in connection with his guilty plea in March 2004 and, in 
fact, having been present representing Louis Marcotte during Louis Marcotte’s debriefing 
interviews with the FBI in 2004.’ The allegations in Article 11 track the substance and detail of 
those interviews and Louis Marcotte’s and Lori Marcotte’s Task Force testimony, at which Judge 
Porteous was in attendance. 

Article III . Judge Porteous has been aware of the details and substance of the bankruptcy 
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed 
to the grand jury in connection with the Department of Justice criminal investigation. Judge 
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including 
Lighlfoot’s prior grand jury testimony and his files. He examined Lightfoot and other witnesses 
at the Fifth Circuit Hearing, and Mr. Westling was provided the opportunity to examine 
Lightfoot at the Task Force Hearing. 

Article IV . As noted above. Judge Porteous is well aware of the allegations and evidence 
related to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis 
Marcotte - information that Judge Porteous is alleged to have concealed in connection with his 
1 994 background check. Furthermore, the evidentiary materials memorializing his statements 
consist of but a handful of documents, some of which were disclosed at the House Task Force 
hearings in November of 2009. 


’In a lette dated October 29, 2009, Mr. Schiff and Mr. Ooodlatte alerted Mr, Westling to 
the potential conflict of interest in his taking a role in these proceedings on behalf of Judge 
Porteous that would require him to take a position or actions adverse to the Marcottes. It would 
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling 
representing him arising from Mr. Westling’s potential conflict so that no issue emerges at trial 
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings. 

-5- 
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We look forward to working with the Committee to expedite the proceedings in this case. 

Sincerely, 

^kildb 

Bob Goodlatte 

House Impeachment Manager House Impeachment Manager 


cc: Morgan Frankel 

Senate Legal Counsel 

Attachments 


- 6 - 
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CtAStE McCiWQU. MtSSOlfflI. CHAIRMAN 
ORffiN 6. HA1CH. urW<l. VKE CHMRMAN 
AMV KUSUCHAA, MHMESOTA JW OchWT. SOUTH CAROLINA 

&HEUXWW«rTS40USE,RMa0EiSLAN0 JOHN tARRASSO. WYOMING 
TOM UOM-UNm MEXICO ROOER F. WlOm MISSSSIPR 

JEANNE SHAHID NEW NMIIPSK»(£ MIKE JOHANNS, NEBRASKA 

EDWAmi E. KAUFMAN, OCLAWME JAMES E RISCH. IDAHO 


United States ;Scnate 

SENATE rMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON, DC 20510 0326 


June 10,2010 

VIA E-MAIL 
Alan 1. Baton, Esq. 

Special Impeachment Counsel 
U.S. House of Representatives 
Washington, D.C, 20515 

v i4 .fc MA IlL 

Richard W.Westling, Esq. 

Ober Kalor Grimes & Shriver 
1401 H Street, N.W., State 500 
Wa^ngton, D.C. 20005 

VIA E-mail 

Jonathan Turley, Esq. 

George Washington University Law School 
2000 H Street, N.W. 

Washington, D.C. 20052 

Dear Counsel: 

I write to memorialize the matters covered in today’s meeting of all counsel. 

On behalf of the House, Mr. Baron indicated that he did not anticipate any problems 
complying with the Committee’s Disposition of Discovery Issues, it is his belief that the House 
is well on its way to compliance and that full compliance (subject to the discovery of additional 
documents, etc.) is expected within a few days. Mr. Baron in^cated that the House had not yet 
received any dis(x>veiy documents Bom counsel for Judge Potteous. Mr. Westling stated that he 
did not believe that there was much to turn over but that Judge Porteous’s team is working on 
producing responsive documents. The Committee intends to issue an Ord<»' specifying a date 
when discovery must be completed. 

Counsel was rraninded that Ac Committee’s Scheduling Order of May 26, 2010 remains 
the operative Order. Per that Order, all remaining pre-trial motions must be filed by 5:00 p.m., 
June 15, 2010. The Scheduling Order requires ftat triplications f<w modification of the 
Scheduling Order be filed two (2) business ^ys prior to the tqsplicable due date. Thus, any 
triplication to ntodify die Scheduling Order as it relates to the June 15, 2010 motions denUine 
must be filed by 5:00 p.m., Friday, June 11, 2010. Moreover, counsel was advised that if an 
^pUcation for modification is fil^ any oir>o^tion must be filed by noon on Monday, June 14, 
2010. 
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Ader a lengthy discussion vtiiete both parties, the Committee staff and Senate Legal 
Counsel expressed concerns regarding the conflict of interest stemming from Mr. Westiing’s 
reiHesentation of Jialge Porteous in this matter and Ms concurrent representation of Louis and 
Lori Marcotte and their company, Bail Bonds Unlimited, Inc., in a separate civil matter, the 
Committee requests that counsel for Judge Porteous provide a defied analysis of Mr. 
Westiing’s representation conflict, how the conflict is being screette4 end how the screening 
permits him to continue rqnesentatioD of both clients under the qrplicable rules of professional 
conduct. This is to be filed by iK>on on Monday, Jurje 1 4, 201 0. 

We also discussed the logistics of the Committee issuing subpoenas and requesting 
immunity orders. The fillips made by the parties to date are preliminary and are subject to 
supplementation; however, if either party seeks assistance in securing the presence of a witness 
or obtaining immunity for a witness, the Committee requires additional information and adequate 
txrtice. Counsel was informed that under the Scheduling Order, the Committee must vote on all 
immunity requests at foe July 1, 2010 hearing in order to allow time for review by foe Attorney 
General and consideration by foe court. Therefore, all immunity requests must be filed by 5:00 
p.m., June 30, 2010. Additionally, all subpoenas must be issued with sufficient time for service 
on the witnesses. Thus, all subpoena requests must be filed by 5:00 p.m., July 13, 2010. Btath 
subpoena request must be accompanied by a proffer sufficient to ai^rise the Committee of the 
scope of that witness’s testimony and must include contact information for each witness. I 
cannot stress enough fiiat any subpoena and immunity requests should be made as expeditiously 
as possible. 

Counsel was also notified that foe Committee staff will be recommending that the 
Committee issue an additional Order adding the following deadlines to the existing Scheduling 
Order; 

« June 18, 2010 • SdpuladoB Requests 

• June 25, 2010 - Responses to Stipulation Requests 

• July 2, 2010 - Replies to Responses to Stipulation Requests 

I appreciate the cooperation exhibited by counsel regarding these matters. 



Staff Director 


cc; Morgan Ftankel 

Serrate Legal Counsel 
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WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turlbv 

J.B. AND Maurice C. Shapiro Professor 
OP Public Interest Law 


June 13,2010 

By Electronic Mail and Courier Deliverv 

The Honorable Claire McCaskill, Chair 
The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Ret The Impeachment Trial of Judge G. Thomas Porteous 

Dear Senator McCaskill and Senator Hatch; 

In the June 10, 2010 meeting with Senate and House counsel, I was asked to 
address concerns raised by Senate Counsel whether it was sufficient under governing 
legal ethics rules to wall off Mr. Richard Westling and the Ober/Kaler firm from defense 
of Judge Porteous regarding Impeachment Articles II and IV. I was asked to supply our 
rationale for recommending that Mr. Westling remove himself and Ober/Kaler fix>m 
matters related to Louis and Lori Marcotte as opposed to a complete withdrawal from die 
case. I outline roughly below my analysis of Ae conflict and ffie basis for the proposed 
use of a firewall. 

Factual Background 

The conflict arises from Mr. Wesding’s prior (and continuing) representation of 
Louis and Lori Marcotte. As we understand it, Mr. Wesding was first contacted around 
June 2002 concerning a federal grand jury investigation of the Marcottes and their 
corporation. Bail Bonds Unlimited, Inc. (“BBU”) in New Orleans, Louisiana. In early 
2004, he began representing Louis Marcotte individually in an effort to resolve the on- 
going criminal investigation by negodating a plea agreement with the government A 
plea agreement was reached and Louis Marcotte pleaded guilty on March 18, 2004. As 
part of that plea agreement, Louis Marcotte agreed to cooperate with the government, 
which continued until 2006. As part of this cooperation, Mr. Westling participated in 
various meetings with the government, including but not limited to a meeting with the 
Justice Department’s Public Integrity Section which was investigating Judge Porteous. 
On September 18, 2006, Louis Marcotte was sentenced in the case United States v. Lotas 
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M Marcotte, III, Criminal No. 04- 061 (B.D. La.) to serve 37 months in prison. 

In addition to the criminal matter, in 2005, Mr. Westling also assumed 
representation in another case involving the Marcottes. In September 2005, Louis 
Marcotte, Lori Marcotte, and their corporations were sued by a competing bail bondsman 
for alleged violations of the Civil Rights Act, the Sherman Antitrust Act, and RICO in a 
civil matter entitled Bartholomew v. Bail Bonds Unlimited, Inc., No. 2:05-cv-04165- 
ILRL (E.D. La.). Mr. Westling continues to represent the Marcottes and their entities in 
this civil action. The allegations of the complaint were based upon the same underlying 
facts which formed the basis for Maicotte’s guilty plea. We tmderstand that the civil 
case, however, does not involve any allegations directiy related to Judge Porteous. 

In September 2008, Mr. Westling agreed to represent Judge Porteous in the House 
Impeachment Task Force Inquiry and has continued to represent him to this day. 

The conflict posed by Mr. Westling’s representation of the Marcottes and Ju<^e 
Porteous was raised during the House proceedings. On October 29, 2009, the House 
Impeachment Task Force raised the matter with Mr. Westling in a letter, stating; 

As you know. Judge Porteous’ relationship with Louis Marcotte and 
Lori Marcotte may be at issue in the pending Impeachment Inquiry 
being conducted by the Task Force for the House of Representatives, 

Committee on the Judiciary, and either or both may be called as 
witnesses at a hearing adverse to Judge Porteous. 

As you are also aware, because of your duties of loyalty to current and 
prior clients and your duties to protect confidential information, if 
there were to be a hearing where the relationship between the 
Marcottes and Judge Porteous is at issue, there would be significant 
conflict of interest issues arising from your participation. Further, 
those conflict issues may be implicated by your participation in the 
formulation of a factual defense of Judge Porteous where you are 
constrained from providing advice due to your ongoing ethical 
obligations. 

Thereafter, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible 
conflict issues and seeking the waiver of any possible conflict TTrey declined to consent 
to such a waiver. Mr. Westling also sought to have another lawyer, Rdmy Voisin Stams, 
appear in the House proceedings when Louis Marcotte was called as a witness. When 
Mr. Stams was not able to be present Mr. Westling elected to avoid any immediate 
conflict by leaving the prcK;eedings. Judge Porteous continued without an attorney during 
that testimony. 

The House later approved Article II that specifically referenced the matters related 
to the Marcottes; 
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G. Thomas Porteous, Jr., eng^ed in a longstanding pattern of corrupt 
conduct that demonstrates his unfitness to serve as a United States 
District Court Judge. That conduct iiwluded the following: Beginnit^ 
in or about ttte late 1980s while he was a State court judge in the 24th 
Judicial District Court in the State of Louisiana, and continuing while 
he was a Federal Judge in the United States District Court for the 
Eastern District of Louisiana, Judge Porteous engaged in a corrupt 
relationship with bail bondsman Louis M. Marcotte, III, and his sister 
Lori Marcotte. As part of this corrupt relationship. Judge Porteous 
solicited and accepted numerous things of value, including meals, 
trips, home repairs, and car repairs, for his personal use and benefit, 
while at the same time taking official actions that benefitted the 
Marcottes. These official actions by Judge Porteous included, while on 
the State bench, setting, reducing, and splitting bonds as requested by 
the Marcottes, and improperly setting aside or expunging felony 
convictions for two Marcotte employees (in one case after Judge 
Porteous had been confirmed by the Senate but before being sworn in 
as a Federal judge). In addition, both while on the State beneh and on 
the Federal bench. Judge Porteous used the power and prestige of his 
office to assist the Marcottes in forming relationships with State 
judicial officers and individuals important to the Marcottes’ business. 

As Judge Porteous well knew and understood, Louis Marcotte also 
made false statements to the Federal Bureau of Investigation in an 
effort to assist Judge Porteous in being appointed to the Federal bench. 

Accordingly, Judge G. Thomas Porteous, Jr., has engaged in conduct 
so utterly lacking in honesty and integrity that he is guilty of high 
crimes and misdemeanors, is unfit to hold the office of Federal judge, 
and should be removed fi'om office 

The House also approved Article IV, which again references the Marcotte matter. 

Article IV reads in pertinent part: 

. . . However, in truth and in fact, as Judge Porteous then well knew, 
each of these answers was materially false because Judge Porteous had 
engaged in a comipt relationship with the law firm Amato & Creely, 
whereby Judge Porteous appointed Creely as a 'curator’ in hundreds of 
cases and thereafter requested and accepted fi'om Amato & Creely a 
portion of the curatorship fees which had been paid to the firm and 
also had engaged in a corrupt relationship with Louis and Lori 
Marcotte, whereby Judge Porteous solicited and accepted numerous 
things of value, including meals, trips, home repairs, and car repairs, 
for his personal use and benefit, while at the same time taking official 
actions that benefitted the Marcottes. As Judge Porteous well knew 
and understood, Louis Marcotte also made false statements to die 
Federal Bureau of Investigation in an effort to assist Judge Porteous in 
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being appointed to the Federal bench. Judge Poiteous’s failure to 
disclose these corrupt relationships deprived the United States Senate 
and die public of information that would have had a material impact on 
his confmnation. 

After the impeachment of Judge Porteous on March 11, 2010, the United Stsrtes 
Senate took up the matter on March 17, 2010. The conflict pertaining to Mr. Westling’s 
representation of the Marcottes was raised by House and Senate Counsel and placed on 
the agenda for a meeting of ail counsel on May 18, 2010. Around this time, Judge 
Porteous, through Mr. Westling, asked me to join the defense team in part to review this 
alleged conflict of interest as well as to serve as trial counsel. Having just entered the 
case, I ^reed to attend the May 18*'' meeting vriiere the conflict was raised by opposing 
counsel. At that time, Mr. Westling informed the Senate and House counsel th^ I was 
asked to examine the conflict At that meeting, Mr. Westling explained his pior dealings 
with the Marcottes and stated that at most be believed the conflict rules would require 
him to avoid direct or cross examination of the Marcottes. He also stressed that when he 
took the case, he did not have reason to believe that the Marcottes would play a role in 
the impeachment proceedings. He explained he had reached that conclusion by 
specifically reviewing the record of the proceedings before the Special Investigatory 
Committee of the Fifth Circuit Judicial Council and the Report of the Fifth Circuit 
Judicial Council to the House of Representatives. Once the conflict was raised in the 
House, he declined to be present during the Marcotte testimony and later asked me to 
provide an independent review of the ethics issue. He explained that he was working on 
the case on a pro bono basis and was always open about his representation of the 
Marcottes.' 

Neither House nor Senate Counsel has demanded specific action or withdrawal. 
Indeed, House Counsel indicated that they were not pressing the matter and expressed 
satisfaction with Mr. Westling continuing to participate in the case. Following the 
meeting, I started a review of the requirements under the District of Columbia (D.C.) Bar 
rules. I did not review the matter under Louisiana Bar rules. 

Governing Conflict of Interest Rule 

The D.C. Bar rules address possible conflicts of interest presented by multiple past 
or present clients in Rule 1 .1? The rule in its entirety states: 


' At the most recent meeting with House and Senate Counsel, Mr. Westling further 
disclosed that Louisiana lawyers Sam Dalton and Rdmy Voisin Stams - also advising 
Judge Porteous - have potential representational conflicts with jwties or witnesses in this 
case. It was suggested at the meeting that they withdraw as counsel in light of those 
possible conflicts and that matter has been raised with them. Their role, however, has 
been to advise Judge Porteous, and they will have no role in the trial. 

^ This rule is, in my view, the relevant provision because of the ongoing 
representation by Mr. Westling of the Marcottes. See, e.g., IBUCorp. v. Levin. 579 F.2d 
271, 281 (3d Cir. 1978). However, Rule 1.9 also addresses conflicts and specifically 
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Rule 1.7 — Conflict of Interest: General Rule 

(a) A lawyer shall not advance two or more adverse positions in the 
same matter. 

(b) Except as permitted by paragraph (c) below, a lawyer shall not 
represent a client with respect to a matter if: 

(1) TTiat matter involves a specific party or parties and a position 
to be taken by that cli«tt in that matter is adverse to a position taken or 
to be taken by another client in the same matter even ftough that client 
is unrepresented or represented by a different lawyer; 

(2) Such representation will be or is likely to be adversely affected 
by representation of another client; 

(3) Representation of another client will be or is likely to be 
adversely aflected by such representation; 

(4) The lawyer’s professional judgment on behalf of the client will 
be or reasonably may be adversely affected by the lawyer’s 
responsibilities to or interests in a third party or the lawyer’s own 
financial, business, property, or personal interests. 

(c) A lawyer may represent a client with respect to a matter in the 
circumstances described in paragtt^h (b) above if 

(1) Each potentially affected client provides informed consent to 
such representation after full disclosure of the existence and nature of 
the possible conflict and the possible adverse consequences of such 
representation; and 

(2) The lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client. 

(d) If a conflict not reasonably foreseeable at the outset of 
representation arises under paragr^h {b)(l) after the representation 
commences, and is not waived under paragraph (c), a lawyer need not 
withdraw fi^om any representation unless the conflict also arises under 
paragraphs (b)(2), (b)(3), or (bK4). 

Analysis of the Conflict 

My analysis of the conflict raised in this case begins with the view that there is 
indeed a conflict of interest in Mr. Westling’s prior (and continuing) representation of tte 
Marcottes. As with a prior conflict of interest of the House Counsel,^ a continuance has 


states “A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that 
person’s interests are materially adverse to the interests of the fonner client unless the 
former client gives informed consent” 

^ This would not be the first delay based on a conflict of interest for one of the 
primary attorneys involved in this matter. The impeachment proceedii^s in the House 
were delayed three months after it was determined that Mr. Baron, vdto was hired to 
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been requested in this case. The issue, in my view, is not whether there is a conflict but 
whether the conflict can be cured in a way that allows Mr. Westling to contribute to 
Judge Porteous’ defense, as Judge Porteous clearly desires. I concluded that the conflict 
could not be cured simply by having Mr. Westling reftain ftom participating in direct or 
cross examination of the Marcottes. This left the options of either Mr. Westling’s 
complete wifltdrawal from the case, thus depriving Jirfge Porteous of Mr. Westling’s 
substantial preparation and experience in the case so fiir, or the use of a firewall to bar 
Mr. Westling from working, on Marcotte-related matters. While compelling arguments 
could be made for either option, I was mindful of the desire of bofli the Senate aiKl Judge 
Porteous for a final resolution of this matter without unnecessary delay as well the 
concern over Judge Porteous’s loss of the effective assistance of counsel. In fact, the 
Senate Impeachment Trial Committee’s insistence on maintaining its schedule and trying 
the impeachment case in the next several months was a significant factor in my analysis. 
Therefore, I recommended a firewall, or partial withdrawal, tiiat would allow Mr. 
Westling to continue to work on the case as co-lead counsel while protecting the 
Marcottes by having only new counsel work on Marcotte-related matters. 

A. Is this a Rule 1 .7 (a) Conflict? 

The first issue raised under D.C. rules is whether this is a Rule 1.7(a) cortflict.^ To 


oversee the probe for the House, was subject to House conflict of interest rules that 
threatened to cut into his law firm’s lobbying business. Brice Alpeit, Conflict of Interest 
Delayed Porteous Impeachment Probe, Times-Picayune, April 27, 2009. It was reported 
that Mr. Baron’s firm, Holland and Knight, realizing the potential losses to its lobbying 
business as a result of his involvement in the case, told Baton in January that he should 
drop the Judiciary Committee work or join another law firm. Id Mr. Baron decided to 
leave the firm and keep the case. Id. It was also reported that and additional cause of the 
delay was that three lawyers ftom Holland & Knight, who helped Baron with the 
investigation last fall, decided to remain at fire firm. Id. As a result, Mr. Baron soi^t 
time for new associates assigned to the case to get up to speed vidth the facts underlying 
the matter. 

* The D.C. Bar sought to emphasize the absolute prohibition in Rule 1 .7(a) to make 
clear that withdrawal is mandatory. In Griva v. Davison, 637 A.2d 830 (D.C. 1994), the 
Court quoted the following language from the legislative history to the D.C. rule: 

The absolute prohibition provided in subparagraph (a) [of the D.C. Bar 
Committee’s recommended Rule 1.7] is a codification of the absolute 
prohibition held to exist in case law decided under the “appearance of 
impropriety” test. See, e.g., Westinghouse v. Kerr-McGee, 580 F.2d 
1311 (7th Cir. 1978); Cinema 5 Ltd v. Cinerama, Inc., 528 F.2d 1384 
(2d Cir. 1976). The standard stated in the Committee’s poposal is, 
however, far preferable to the “appearance of impropriety” test 
because [the Committee’s proposal] is stated in clear and objective 
terms. It is also preferable to the ABA draft because the ABA rule 
does not make clear in so many words that there are some types of 
representation that are, in fact, absolutely forbidden. 
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the extent that it is viewed as falling under this provision, total withdrawal would appear 
necessary for both Mr. Westling and his firm. See Griva v. Davison, No. 92-CV-992 
(D.C. Ct. App. Feb. 10, 1994) (“Rule 1.7(a) mandates an absolute prohibition of dual or 
multiple representation when the lawyer would represent clients with ‘adverse’ 
‘position[s]’ in the ‘same matter.’ Client consent cannot cure such a conflict”). 

The rule states that “[a] lawyer shall not advance two or more adverse positions in 
the same matter.” In my view, the interests of the Marcottes are presumptively adverse to 
those of Judge Porteous. The factual assertions made by the Marcottes are &e basis for 
Article 11 and part of Article IV. However, Mr. Westling can claim that this conflict falls 
outside of Rule 1.7(a), including the argument that much of this analysis is speculative as 
to the ultimate positions that would be taken in the case vis-A-vis the Marcottes.’ 

The D.C. Bar has stressed that although Rule 1.7(a) is “absolute,” its “reach ... is 
relatively nmrow.” D.C. Bar Legal Ethics Comm., Op. 217 (1991). The provision “relates 
only to actual conflicts of position, not to mere formalities . . . [A] lawyer is not 
absolutely forbidden to provide joint or simultaneous representation if the clients’ 
positions are only nominally but not actually adverse.” D.C. Rules of Professional 
Conduct 1.7(a), cmt. 6; see also lacangelo v. Georgetown University, 2010 U.S. Dist. 
LEXIS 44721 (May 7, 2010). 

The fimt question related to 1.7(a) is whether the Impeachment of Judge Porteous 
is “the same matter” as Mr. Westling’s representation of the Marcottes. Often such 
conflicts arise in the same case where it is clearly “the same [legal] matter.” However, 
the language could be construed apply more broadly to the same factual matt». The 
comments to Rule 1.7(a) state that “Rule L7(a) sets out the limited circumstances in 
which representation of conflicting interests is absolutely prohibited even with the 
informed consent of all involved clients.” According to the D.C. Bar’s Legal Ethics 
Committee, Rule 1.7(a) applies only to situations where a lawyer actually asserts two 
incompatible arguments on behalf of two different clients on the same issue in the same 
proceeding; 

Rule 1 .7(a) precludes a firm that takes a position on behalf of Client A 


Thus, this court’s Rule 1.7 (a) mandates an absolute prohibition of 
dual or multiple representation when the lawyer would represent 
clients with “adverse” “position[s]” in the “same matter.” . . . Client 
consent cannot cure such a conflict.” 

’ One must be mindful, however, that actual harm is not viewed as the test. As 
noted by the Michigan Bar, “[t]o establish an ethical violation under Rule 1.7(a), one 
does not have to prove prejudicial impact, ne^tive result, or an exchange of confidential 
information. The only prerequisites for the establishment of an ethical violation are IhtKe 
clearly set forth in the rule itself. . . . The ‘directly adverse’ language does not imply that 
a bad result must occur before representation is impermissible. It is the interests of the 
clients with which the rule is concerned, not the result obtained.” Michi^ Committee 
on Ethics in Opinion RI-218. 
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from representing Client B in the same proceeding only if Client B 
actually takes or will take an adverse position on the issue. If the 
benefits of joint representation are sufficiently great or tiie likelihood 
of prevailing on a position that would increase its individual recovery 
is sufficiently small, each of the clients might after “consultation” 

choose to forgo such arguments Accordingly, if Client B chooses 

to forgo taking an adverse position on the particular issue. Rule 1.7(a) 
would be in^plicable by its terms. Rule 1.7(b) governs in any case in 
which simultaneous representation of clients with potentially adverse 
interests would not actually require the firm to take inconsistent 
positions in the same proceeding. 

D.C. Bar Legal Ethics Comm., Op. 217 (emphasis added); see also lacangelo v. 
Georgetown Unix., 2010 U.S. Dist. LEXIS 44721 (D.D.C. May 7, 2010). 

There is also a question of whether Mr. Westling, if he continues to represent Judge 
Porteous only in connection with Articles I and III, would be in a position of advancing 
two or more adverse positions in this case. Moreover, even if Mr. Westling is viewed as 
taking two adverse positions in the case, there remains the question of whether Mr. 
Westling is representing Judge Porteous in the “same matter” if he has no involvement in 
any Marcotte-related matters and will not offer advice or argument under either Article 11 
or Article IV. But cf. Florida Ins. Guar. Ass ’n, Inc. v. Carey Canada, Inc., 749 F. Siqrp. 
255, 259 (S.D. Fla. 1990) (“Loyalty to a client prohibits undertaking representation 
directly adverse to that client without that client’s consent even if the adverse 
representations are wholly unrelated.”). Frankly, there are strong arguments on either 
side of the applicability of Rule 1 .7(a). To the extent that it is found by the Senate to be 
applicable, complete disqualification is the obvious remedy. However, Rule 1.7(b) 
appears to have a closer nexus to the facts in this case. 

B. Is This A Rule 1.7(b) Conflict? 

To the extent that this conflict is not a Rule 1.7(a) conflict, it is most certmnly a 
conflict under Rule 1 .7(b). Rule 1 .7(bXl) also uses “the same matter” limiting language 
and could be distinguished from this case on the same grounds as discussed above - 
again depending on a broad or narrow reading of the language. 

Rule 1.7(b)(2) or Rule 1.7(bX3) appear applicable even if Rule 1.7(bXl) does not 
apply. Mr. Westling’s dual representation would raise questions over whether it would 
result in a less than zealous representation of Judge Porteous vis-d-vis the Mareottes 
(Rule 1.7(b)(2)) or, if zealous, might undermine the position of the Mareottes by 
challenging their prior sworn testimony. I believe that, absent the proposed firewall, the 
conflict would violate either Rule 1.7(bX2) or Rule 1.7(b)(3) or both. While still 
speculative, it is possible that Judge Porteous could challenge the sworn assertions of the 
Mareottes - producing an obvious adversity of interests. 

C. The Need for Consent 
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Regardless of which provision of Rule 1.7(b) applies, Mr. Westling would have to 
satisfy Rule 1.7(c). First, under Rule 1.7(cX2), Mr. Westling woidd have to “reasonably 
believe[ ] that [he] will be able to provide competent and diligent representation to each 
affected client.” Mr. Westling has indicated that he believes that he can do so. Also, 
however, under Rule 1.7(cXl), he must secure from both the Marcottes and Judge 
Porteous “informed consent to such representation after full disclosure of the existence 
and nattire of the possible conflict and the possible adverse consequences of such 
representation.” See ABA Committee on Ethics & Professional Responsibility, Formal 
Opinion 384 (1994) (“If the lawyer cannot reasonably conclude that the represmtadon 
will not be adversely affected, if he is unwilling to make the necessary disclosure to the 
client, or if the client does not consent, withdrawal would be required.”). While the 
Marcottes have reportedly not objected to Mr. Westling representing Judge Porteous in 
this matter, they declined to provide formal consent in satisfaction of Rule 1.7(cXl)- 

D. The Basis for a Claimed Exception 

This analysis would appear to establish there is a conflict in the case absent 
satisfaction of the exception under Rule 1.7(d). To the extent that this is a conflict under 
Rule 1.7(bX2-4), no exception is allowed under the rules. Since I view those provisions 
as applicable, there is not a basis for an exception in this case. As he stated in the last 
meeting with Senate and House Counsel, Mr. Westling takes the position that, under Rule 
1 .7(bXl), the conflict was “not reasonably foreseeable” from his reading of the record of 
the Fifth Circuit before assuming representation, having seen no reliance on the Marcotte 
matter. There is support for this claim since it was not until the House proceeding that 
the Marcottes appear to have taken on such a central role in the case. On the other hand, 
given the early articles linking Mr. Marcotte and Judge Porteous as early as 2004, an 
exception under Rule 1.7(bXl) - even if it were the only basis for the conflict - would be 
highly questionable. 

Possible Remedies for the Conflict 

As noted above, there were three possible options for addressing the 
Westling/Marcotte conflict: (1) avoiding direct or cross examination of the Marcottes, (2) 
the use of a firewall or partial withdrawal to separate Mr. Westling and his firm fiom any 
Marcotte-related matters, and (3) complete withdrawal. Obviously, the Senate must also 
determine whether it believes that a complete withdrawal is necessary since it is sitting as 
an effective court in fliis matter. See, e.g., S.D. Warren Co. v. Di^-Norton, 302 F. Stqtp. 
2d 762, 766 (W.D. Mich. 2004) (“The jrower to disqualify an attorney fixjm a case is 
incidental to all courts, and is necessary for the preservation of decorum, and for the 
respectability of the profession.”). 

Moreover, Judge Porteous accepts that the House Managers have a role and 
obligation to challenge what they consider to be a failure to comply with governing efliics 
rules. To that end, tdl parties must resolve what they consider to be mandatory elements 
of the conflicts rules including whether a firewall can be used in this case. Courts often 
order corrective measures to ensure that the public is assured that it has maintained “ the 
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integrity of the legal profession and its high standing in the community.” Int’l Bus. 
Mach. Corp. v. Levin, 579 F.2d 271, 283 (3d Cir. 1978). Clearly, a constitutionally 
mandated trial requires the same, if not higher commitment, to such e^cal matters. 

The first option was based on an American Bar Association opinion suggestii^ that 
such conflicts could be resolved by avoiding such examination. See ABA Formal Ethics 
Opinion, No. 92-367. As indicated above, I felt that this opinion and the underlying c^ 
authority were distii^uishable from this case. The ab^nce of consent from the Marcottes 
also weighs heavily in such a determination. Cf. DC Ethics Opinion 269 (1997) 
(attorneys can continue representation of one client in a joint representation if he 
terminates the representation and the terminated client consents). The avoidance of direct 
and cross examination was, in my view, insufficient to satisfy the govaning ethics rules 
and fully protect the interests of the Marcottes because it would leave open possible 
conflicts (conscious or unconscious) related to strategy as to those specific Articles and 
the sharing and review of information. 

Serious consideration was given to the third option of complete withdrawal. In 
the absence of a client waivers or an exception under the rules, the rule ^peais to 
contemplate withdrawal. See DC Ethics Opinion 248 (1994). 

However, complete disqualification or withdrawal of Mr. Westling and his firm 
raise an additional and perhaps equal ethical concern. If Mr. Westling and his firm were 
disqualified or removed. Judge Porteous would be deprived of the only counsel who has 
formally represented him for the past two years in the buildup to this impeachment trial. 
Mr. Westling and his associates have substantial experience in this matter, including 
knowledge related to the pertinent documents, witnesses, and testimony. Moreover, Mr. 
Westling was selected by Judge Porteous and courts give considerable weight to an 
accused’s choice of counsel. The Senate Impeachment Trial Committee and the House 
Managers have insisted on a trial before the August recess. This was made clear in the 
May IS* meeting that I attended. That schedule magnifies die harm to Judge Porteous 
and weighed heavily in my proposal for a partial withdrawal in the case. If Mr. Westling 
and his firm are removed or disqualified, new counsel will be placed at a significant 
disadvantage given their limited knowledge of the facts and circumstances underlying the 
matter. Such a result would make a fair trial virtually impossible since new counsel 
could not hope to review fully the underlying claims and record - let alone prepare for a 
trial on four separate Articles of Impeachment, given the current (or even slightly 
extended timefiame). In effect. Judge Porteous would be deprived of effective assistance 
of counsel and fimdamental due process, causing him serious and actual harm. For that 
reason, courts have held that the “the extreme sanction of disqualification should only be 
utilized when there is a “reasonable possibility that some specifically identifiable 
impropriety” actually occurred, and where die public interest in requiring professional 
conduct by an attorney outweighs the competing interest of allowing a pa^ to retain 
counsel of his choice. El Camino Resources, Ltd v. Huntington National Bank 623 F. 
Supp. 2d 863, 875 (W.D. Mich. 2007) quoting Id. (quoting SST Castings, Inc. v, Amana 
Appliances, Inc., 250 F. Supp. 2d 863, 865 (S.D. OWo 2002)). 
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Nonetheless, in the interest of complete candor, I believe a compelling argum^t 
can be made, with sufficient time to prepare a defense for new counsel, fiiat there is no 
alternative to complete withdrawal. Courts have cited the possibility of a “leaking” 
firewall and the n^ for consent from all parties to avoid withdrawal. See, e.g.. In re 
Cendent Corporation Securities Litigation, 124 F. Supp. 2d 235 (D. N.J. 2000). 
However, wift the current abbreviated schedule for trial. It is difficult to view complete 
withdrawal as an option when it would protect the Marcottes from a possible conflict at 
the cost of an actual denial of a fair trial for Judge Porteous.* 

A remaining option is the implementation of a robust firewall that removes Mr. 
Westling and his firm from any activity related to the Marcottes and Articles II and IV. 
While firewalls are more commonly used for law firms as ojposed to trial teams, Mr. 
Westling could be withdrawn from all parts of the case related to the Marcottes - half of 
tte trial matters.’ I, along with the attorneys from Bryan Cave, would be solely 
responsible for all matters related to Articles II and IV, as well as any issues related to the 
Marcottes, ensuring that Mr. Westling does not violate any duties owed to tlw Marcottes 
while protecting Judge Porteous’ due process rights. This proposal would reqmre some 
overlap in briefing (a small inconvenience when compared to the alternatives). Although 
certain motions and arguments will apply to all four articles of impeachment, we believe 
that counsel and the Committee can navigate these difficult waters. This proposal might 
also, for tte purposes of efficiency, require that the Senate Impeachment Trial Committee 
waive certain procedural rules that limit questioning of a witness to one attorney for each 
side (Rule XVII).* For example, if Mr. Westling calls a witness in relation to Article I 
and subsequently examines the witness, I mi^t also seek to question the same vwtness if 
something is revealed that relates to the Marcotte or Article II and IV. I, along with the 


As he stated in the last meeting with Senate and House Counsel, Mr. Westling has 
represented that, while the Marcottes were not willing to sign a waiver or consent form, 
they did not object to his representing Judge Porteous in the impeachment proceedings. 

’ In a conventional case, this matter would likely be resolved in addressing 
misjoinder questions. In reality, this case is like the consolidation of sepiarate cases since 
it is likely that all of these articles would not have been fried together in a conventional 
trial. In such a case, there would be a simple motion for severance of some of the articles 
under Rule 8 of the Federal Rules of Criminal Procedure. In such a circumstance, a court 
could order separate trials on misjoinder grounds and, as a byproduct, resolve the 
representational issue. Obviously, such misjoinder motions are not made in the 
impeachment process. Fed. R. Crim. Pro. 8 (“The indictment or information may charge 
a defendant in separate counts with 2 or more offenses if Ae offenses charged—whether 
felonies or misdemeanors or boA-are of Ae same or similar character, or are based on 
Ae same act or transaction, or are connected wA or constiAte parts of a common scheme 
or plan.”); see also United States v. Lane, 474 U.S. 438 (1986). 

* This would not unique. The Senate Impeachment Trail Committee has already 
waived one of Ae Rules of Procedure and Practice in the Senate When Sitting on 
Impeachment Trids. At the April 13, 2010 Organizational meeting, Ae Committee 
waived Rule XIX, which required Senators to put all questions Aey had in writing. 
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attorneys for Bryan Cave would be solely responsible for trial strategy related to Article 
II and IV and would take an equal role, ^ong with Mr. Westling in relation to Articles 1 
and III. 


Senate Counsel also asked how the Conunittee can be assured that fiiture issues 
related to Mr. Westling’ s conflicts are not subsequently raised relating in further delay. 
Of course, we can provide no assurance but we do feel that we have luoposed a course 
that would miniinize such conflict - short of a complete disqualificatioa As noted 
above, courts have ordered complete withdrawal out of a concern for “leaking” firewalls. 
Given the segregated issues, we believe such a firewall could be maintained. 

Around June 4, 2010, after being brought into the case for this puipose two weeks 
earlier, I discussed these issues with Mr. Westling and the legal team in a series of 
telephone calls. As a result, we agreed that: (1) Mr. Westling and I would continue as co- 
lead counsel in the case; (2) Mr. Westling and the Ober/Kaler law firm would be removed 
from any Marcotte-related matters, including the entirety of Article II and any such 
matters under Article IV (subsequently expanded to cover all aspects of Article IV); (3) 
we would invite the law firm of Bryan Cave LLP to join the case as new counsel to work 
in the case, including but not limited to those excluded areas for Mr. Westling and his 
firm; and (4) Mr. Westling and his firm would be excluded fl’om examination of 
individuals whose testimony would encompass Marcotte-related matters as well as such 
arguments in opening or closing the trial. 

A decision was made by the team and Judge Porteous on June 8, 2010 to adc^t 
my recommended course of action. On that day, Mr. Westling contacted the Senate staff 
to inform them that the defense team had undergone a major change and that I would be 
in contact with them. Due to the conflict and the addition of new counsel, the legal team 
worked to try to address the designations scheduled to be filed that week. Senate Counsel 
ittformed Mr. Westling that the Committee would not allow more than a day’s delay in 
receiving the designations due for Article I, III, and IV. Senate Counsel also declined to 
provide more than one additional day’s extension to the new counsel to file designations 
on Article II matters. It was made clear to counsel that the failure to do so would result in 
significant penalties for Judge Porteous despite objections that the Senate was forcing 
new counsel to file pleadings largely in the blind. Given no alternative, new counsel 
agreed to submit both filings while reserving the right to amend the preliminary filings 
when once they were allowed an opportunity to familiarize themselves with the 
underlsdng fects. 

The conflicts question again was addressed in the meeting of counsel on June 10, 
2010. At that time. Senate Counsel expressed skepticism over the use of a firewall to 
address the conflict posed by Mr. Westling’s prior or continuing representation. I was 
asked to explain wdiy complete withdrawal was not mandatory in this circumstance. 
Those questions are addressed above. In addition, I was asked v^ether, even if 
withdrawal by Mr. Westling was not mandatory, conflicts would continue despite the 
firewall, particularly with regard to Article IV. Of course, there can be no assurance that 
collateral conflicts will not arise but the proposed firewall seemed to be the best option 
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for preserving adequate counsel for Judge Porteous while maintaining something 
approaching the current schedule.’ The previous firewall extended to fiiat part of Article 
IV that dealt with the Marcotte matter. However, in order to maintain the clearest 
possible lines and to offer further assurance for conflict avoidance, the firewall has been 
extended over the entirety of Article IV. Under this arrangement, Mr. Westling and his 
firm will be confined to litigation under Article I and Article III. 

On a final note, I wish to emphasize that fi-om the moment Mr. Westling asked me 
to look at this matter, he has repeatedly expressed his willingness to do whatever is 
necessary to protect his clients and to satisfy his ethical obligations, including (if 
necessary) withdrawal from the case. Cf. Model Rules Rule 1.7 comment (1983) (stating 
that, “when a disinterested lawyer would conclude that the client should not agree to 
representation under the circumstances, the lawyer involved cannot . . . provide 
representation on the basis of the client’s consent”). In meetings with House and Senate 
Counsel, he has been exceptionally open and candid about the conflict and his prior 
actions. He took this case pro bono and has worked without compensation to guarantee 
represmtation for Judge Porteous. While different people can reach reasonable but 
different conclusions as to the demands of the D.C. Bar rules, the record shows that he 
was responsive to concerns of a conflict of interest and struggled in good faith to try to 
resolve these questions without depriving Judge Porteous of the effective assistance of 
counsel. 

The Senate Counsel obviously can render a judgment on whether withdrawal of 
Mr. Westling and his firm is necessary under Rule 1.7. I hope that the Committee 
appreciates that the firewall created in this case was an effort to minimize the delay that 
would be caused by the addition of new counsel in the case while seeking to protect 
Judge Porteous’ fundamental due process interests. We are prepared to meet with 
Counsel to resolve this matter at your earliest opportunity so that we can resolve both 
representational and scheduling matters in this case. 


Thomas Porteous 



Jonathan Turley 
Co-Lead Counsel to Judge G. 


cc: Alan I. Baron, Esq. 

Mark Dubester, Esq. 
H^ld Damelin, Esq. 
Morgan Frankel, Esq. 


’ As all parties are aware. New Counsel has requested an extension of time to 
complete preparation of Judge Porteous’ defense in connection with Articles II and IV, 
which still would permit completion of the trial during cdendar 2010. A further 
extension will be required if New Counsel must also take on the defense of Judge 
Porteous as to Article I and III. 
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3n tPie Senate of tlie fHnftefi ^tateiec 

Sitting as a Court of Impeachment 

') 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS. JR.’S MOTION FOR A CONTINUANCE 
NOW BEFORE THE SENATE, comes respondent, the Honorable O. Thomas 
Porteous, Jr., a Judge of the United States Distriet Court for the Eastern District of Louisiana, by 
and through counsel, and files this Motion for a Continuance of All Proceedings, including the 
trial dates, as listed in the Committee’s May 26, 2010 Scheduling Order.' There is good cause 
for this Motion and Judge Porteous will suffer considerable and actual prejudice if this Motion is 
denied. 

FACTUAL BACKGROUND 

Judge Porteous has retained new counsel to represent him in relation to Article II and 
Article IV of the Articles of Impeachment (hereinafter “New Counsel”).^ This change was 
prompted initially by House and Senate counsel’s suggestion of a conflict of interest related to 
Article II arising from other representations by lead counsel Richard Westling and his law firm. 
After New Counsel conducted an independent review of the issue, they determined that, at a 
minimum, a bifurcation of representation was necessary, with New Counsel taking responsibility 


In re; 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 


' In its May 26, 2010 Scheduling Order, the Committee refers to the “trial” as “evidentiary 
hearings.” For purposes of this motion, those terms will be used interchangeably. 

^ “New Counsel” consists of co-lead counsel Professor Jonathan Turley, retained a few 
weeks ago, and Daniel Schwartz, P.J. Meitl, and Daniel O’Connor of the law firm of Bryan Cave 
LLP, retained just this week. 
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for Article 11. At the June 10, 2010 Meeting of Alt Counsel, Senate Legal Counsel also raised 
concerns over whether the firewall put into place following this review was sufficient to avoid a 
potential conflict arising from Mr. Westling’s continued representation of Judge Porteous 
regarding the other Articles of Impeachment. Senate Counsel also expressed specific concern 
that Article IV was not formally within the firewall as it also raises issues related to the 
Marcottes. In reality, the firewall already extended to any matters related to the Marcottes, 
including any such issues under Article IV. However, the defense team agrees that the firewall 
should expressly exclude Mr. Westling from involvement with both Article II and Article IV. 
While Mr. Westling and the Ober Kaler firm already were segregated, under the agreement of 
defense counsel, from any Marcotte-related matters under Article IV, the entire article has now 
been placed under the New Counsel’s responsibility.^ New Counsel will continue to represent 
Judge Porteous on the other Articles of Impeachment, along with Mr. Westling. New Counsel 
has not been privy to any confidential files or information from Mr. Westling’s representation of 
the Marcottes. This motion for continuance is made with regard to all four Articles of 
Impeachment. 

As a result of this bifurcation of representation as to the Articles of Impeachment, New 
Counsel will not have the benefit of the experience and preparation of Mr. Westling and the 
other lawyers who have been working on this matter for the past year with regard to Article II 
and Article IV. In effect. New Counsel are not only brand new to the matter, but they must also 
start over and review the facts and circumstances related to Articles II and IV from the 
beginning. This is an arduous and complex task for New Counsel, particularly because Articles 


^ This matter will be addressed more fully by new counsel in a conflicts analysis to be 
submitted by Monday, June 14, 2010, at noon. 
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II and IV are premised on factual accusations that were never pursued or examined in a criminal 
court 


Although New Counsel is committed to working as diligently and quickly as possible, the 
current deadlines imposed by the May 26, 2010 Scheduling Order do not allow for proper and 
ethical representation for Judge Porteous as to Article II and IV. Indeed, requiring the filing of 
important pre-trial motions under the current schedule would require New Counsel to violate the 
requirements of governing ethical standards. For example, Rule 1.1 of the D.C. Bar’s Rules of 
Professional Conduct mandates that; 

[c]ompetent handling of a particular matter includes inquiry into and analysis of 
the factual and legal elements of the problem, and use of methods and procedures 
meeting the standards of competent practitioners. It also includes adequate 
preparation and continuing attention to the needs of the representation to assure 
that there is no neglect of such needs. The required attention and preparation are 
determined in part by what is at stake; major litigation and complex transactions 
ordinarily require more elaborate treatment than matters of lesser consequence. 

Under the current schedule, “all other pre-trial motions” are due by next Tuesday, June 15, 2010. 

Based on a review of the scheduling order, this category of pleadings includes, among other 

pleadings, all (1) dispositive motions (/.e., motions to dismiss), (2) motions in limine, and (3) 

other unique impeachment related motions (i.e., motions for funding). Some of the New Counsel 

were brought into this case only on Wednesday, June 9, 2010 - less than a week before the 

deadline - and have spent the first several days of their representation, at the demand of the 

Committee, working on preliminary designations, this Motion for a Continuance, and the letter 

detailing the ethical analysis of the conflict issues, as well as reviewing previous filings and the 

facts underlying the allegations. New Counsel will be unable to adequately review all relevant 

facts and materials to ensure that all necessary and proper motions are filed by the currently 

imposed deadline. 
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Judge Porteous’s due process rights would be violated by the rigid retention of the current 
deadlines. As Judge Sporkin of the United States District Court for the District of Columbia 
stated, impeachment trials “must be conducted in keeping with the basic principles of due 
process that have been enunciated by the court and ironically, by the Congress itself.” See 
Hastings v. United States, 802 F. Supp. 490, 504 (D.D.C. 1992).^ Judge Sporkin went on to state 
that “[fjaimess and due process must be the watchword whenever a branch of the United States 
government conducts a trial, whether it be in a criminal case, a civil case or a case of 
impeachment,” and that “there is no question but that due process protections apply to 
congressional activities.” Id. at 492 and 504. 

At the Committee’s April 13, 2010 Organizational Meeting regarding Judge Porteous’s 
Impeachment, Senator and Chair of the Committee McCaskill echoed this notion, stating that the 
“guiding force of this matter has to be due process.”’ Senator and Vice-Chair of the Committee 
Hatch similarly stated that “we must proceed with the utmost seriousness and dedication to 
fairness.” Id. 

As the Supreme Court stated in Powell v. Alabama, 287 U.S. 45, 59 (1932), “[t]he 

prompt disposition of [an action] is to be commended and encouraged. But in reaching that 

result a defendant ... must not be stripped of his right to have sufficient time to advise with 

counsel and prepare his defense.” The Eighth Circuit stated the point even more precisely, 

noting that “it has long been recognized that an accused’s right to due process and effective 

'* In the same ruling. Judge Sporkin vacated Judge Hastings’s impeachment by the Senate, 
a ruling that was reversed by the U.S. Court of Appeals and remanded for reconsideration in light 
of the Supreme Court’s decision in Walter Nixon v. United States, 506 U.S. 224 (1993). On 
remand. Judge Sporkin dismissed Hastings’s lawsuit as nonjusticable (as opposed to violative of 
due process concerns). Hastings v. United States, 837 F. Supp. 3 (D.D.C. 1993). 

’ Rules and Administration Meeting of the Impeachment Trial Committee Against Judge 
G. Thomas Porteous, Jr., April 13, 2004, 

http://ww'w.senate.gov/general/impeachment hearing twrteous 0413l0.htm 
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assistance of counsel requires adequate time for preparation and presentation of a defense.” 
Hejfernan v. Lockhart, 834 F.2d 1431, 1437 (8th Cir. 1987). 

These issues and concerns rise to the level of “good cause” - the standard employed by 
Courts in considering Motions for Continuances.^ It is clear that, under the present 
circumstances. Judge Porteous would suffer considerable and actual prejudice if this Motion is 
denied. 

PROPOSED SCHEDULE 

The Committee asked that counsel for Judge Porteous provide a proposed schedule along 
with its Motion for a Continuance.’ Judge Porteous has done so below but notes that the 
proposed schedule is exclusively premised on the retention of Richard Westling and his firm as 
counsel for Judge Porteous as to Articles I and 111. If the Committee determines that Mr. 
Westling and his firm are somehow disqualified from continuing as counsel for Judge Porteous, 
the schedule below would need to be extended even further, as New Counsel (if appointed to 
handle the fact and document-intensive Articles I and 111) would require significant additional 
time. With that caveat. Judge Porteous suggests the following schedule to replace the May 26, 
2010 Scheduling Order: 


° Among other factors considered by Courts in considering Motions for Continuances are 
whether (1) the defendant's motion for a continuance was the first and only request for a 
continuance; (2) counsel was permitted hardly any or a very short time for trial preparation, 
without any fault on the part of the defendant; (3) the charge against defendant was a grave one; 
and (4) the case was an intricate one, involving difficult legal questions. See Carl T. Drechsler, 
Withdrawal, discharge, or substitution of counsel in criminal case as ground for continuance, 73 
A.L.R.3d 725. All of these standards are met in the instant case. 

’ As noted in the last meeting, the current schedule was approved by Mr. Westling in an 
earlier meeting with the express reservation that discovery would have to be produced for review 
by the defense. Discovery still has not been fully produced - forcing the defense to file pre-trial 
motions before seeing the full evidence in the case. It was also premised on Mr. Westling 
continuing as counsel vis-a-vis all four Articles. 
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1. Dispositive Motions Due July 14, 2010 

2. Responses to Dispositive Motions Due July 28, 2010 

3 . Committee Hearing on Dispositive Motions August 4,2010 

4. Committee Rulings on Dispositive Motions Due August 18,2010 

5. Completion of All Depositions August 20, 2010 

6. Requests for Immunity Orders and Subpoenas Due August 20, 2010 

7. Motions in Limine, Proposed Stipulations, 

and All Other Pre-Trial Motions Due August 20, 2010 

8. Responses to Motions in Limine, Responses to 
Proposed Stipulations, and Responses to All Other 

Pre-trial Motions Due September 3, 2010 

9. Committee Hearing on Motions in Limine and 

All Other Pre-Trial Motions September 15, 2010 

10. Pre-Trial Statements and Exhibits Due September 22, 2010 

1 1 . Committee Rulings on Motions in Limine and 

All Other Pre-Trial Motions September 24, 2010 

12. Commencement of Committee Evidentiary Hearings September 27, 2010 

13. Post-Hearing Briefs Due 2 Weeks After 

Conclusion of Hearings 

Judge Porteous proposes that this schedule apply to all counsel in the case. For example, 
if Mr. Westling is retained as counsel for Articles I and III, New Counsel sees no reason to 
implement one schedule for Articles I and III and another for Articles II and IV. As such, the 
deadlines for both Mr. Westling and the House Managers would be extended according to the 
schedule proposed above. 

The proposed schedule would result in only a fifty-seven day continuation of the 
evidentiary hearings while still allowing the hearings to take place a mere six months after the 
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House Managers presented the Articles of Impeachment to the Senate. This would be far less 
than the eleven months that passed between the House Managers presentation of the Articles of 
Impeachment against Judge Alcee Hastings on August 9, 1988, and the commencement of his 
impeachment trial proceedings on July 10, 1989. Applying the prior Hastings schedule, Judge 
Porteous would not be tried until February 201 1 . 

The procedural and practical problems presented by this schedule are due in large part to 
the insistence of a trial before the August recess. Such concern for an abbreviated schedule 
should not trump basic procedural and constitutional protections for Judge Porteous. To the 
extent that this date was set out of concern that Judge Porteous is scheduled to return to the 
bench on September 10, 2010, Judge Porteous wishes to make clear that he has no intention of 
requesting that he be assigned cases or otherwise retake the bench until these allegations are 
resolved in a Senate trial.* 

The proposed schedule also makes a distinction, in terms of applicable due dates, 
between dispositive motions and other pre-trial motions, such as motions in limine. The 
proposed schedule provides that dispositive motions, such as motions to dismiss, be filed well in 
advance of trial, and prior to motions in limine that may become moot as a result of the 
Committee’s rulings on certain dispositive motions. As the Committee is aware, such distinction 
between dispositive and other pre-trial motions is typical in both civil and criminal litigation and 
is an efficient method for handling such matters. Judge Porteous plans to file a number of 

* Indeed, when New Counsel raised the possibility of a resolution of this matter without a 
trial, the House Managers declined to respond and have indicated no interest in discussing such a 
resolution. While the defense recognizes that Mr. Baron and his staff have made personal and 
professional sacrifices to be able to try this case, it would seem in neither the interest of the 
accused or the public to hold a trial when a resolution is possible. Since the Managers have 
declined discussion of such a resolution. New Counsel remains focused on assuring a fair trial 
for Judge Porteous. 
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motions to dismiss, but does require additional time for New Counsel to review the relevant facts 
and materials in order to properly frame and draft these crucial pleadings. 

The proposed schedule also incorporates dates for the submission of proposed 
stipulations and responses to those proposals. Judge Porteous’s counsel is committed to the 
reasonable pursuit and/or negotiation of stipulations but New Counsel requires additional time to 
undertake the complicated and time-consuming task of responding to the wide swath of proposed 
stipulations from the House Managers and in crafting Judge Porteous’s own proposed 
stipulations. 


CONCLUSION 

Judge Porteous respectfully requests the entry of the schedule proposed above to replace 

the Committee’s May 26, 2010 Scheduling Order. 

Respectfully submitted, 

/s/ Jonathan Turley 
Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 
Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for the G. Thomas Porteous Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: June 11, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on June H, 2010, I served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abarontoisevfarth.coni 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - Harold.damelin@.mail. house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@,mail.house.gov 


/s/P.J.Meitl 
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W\)t Senate of tlje ^tate£^ 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. 'I'homas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


HOUSE OF REPRESENTATIVES^ OPPOSITION TO 
JUDGE G. THOMAS PORTEOUS, JR.'S 
MOTION FOR CONTINUANCE 


The House of Representatives (the ■‘House"), througli its Managers and counsel, 
respectfully opposes Judee G. fhoina s Porteous, Jr.'s Motion for a Continuance. ' In 
support of this opposition, the House respectfully submits: 

1. OVERVIEW 

Judge Porteous is once again "gaming" the system in order to delay and derail the 
proceedings as much as possible. The fact is that Judge Porteous and his counsel were 
put on notice in October of 2009 that there appeared to be a conflict of interest because 
Mr. Westling was representing both the Marcottes and the Judge. .Mr. Wcstling 
concluded that a "ftrewaH" would solve the matter and designated Mr. Rcmy Stams to 
handle the Marcottc related-aspects of the proceedings. Wc note that Mr. Stams 
appeared in the House proceedings and has been listed as counsel on every pleading filed 


'it does not appear Judge Porteous's motion is contemplated by the June 10, 2010 letter 
sent by Derron Parks to counsel. That letter indicated that counsel was authorized to flic 
any "application to modify the Scheduling Order as it relates to the June 15, 2010 
motions deadline" by close ofbusiness on Friday, June 1 1. The House in this pleading 
addresses the request for a continuance of the trial date. As a courtesy to counsel, the 
House would not object to a brief continuance for filing motions so long as it would not 
inconvenience the Senate Committee or require a po.stponcment of the trial. 
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in this matter," 1 here is no reason why Mr. Status .should not be held to the role he has 
been playing: counsel to Judge Portcous on matters relating to the Marcottes. 

If Mr. Stams's role was just window dressing, then it is overwhclniingly clear that 
Judge Porteous sat back for over seven months without resolving the conflict and is now 
“sandbagging” the process by bringing in new counsel and demanding months of delay. 

It is the same tactic he used in the FiRh Circuit by seeking continuances on two separate 
occasions on the grounds that he lacked counsel, or that counsel needed additional time. 
This conduct should not be rewarded by giving Judge Portcous the delay he seeks. If 
new counsel are corning into the case, they should take the case “as is,” with the trial date 
intact. 

11. JUDGE PORTEOUS HAS BEEN ON NOTICE 
THAT HE WOULD NEED TO OBTAIN NEW COUNSEL 
TO ADDRESS THE MARCOITE ALLEGATIONS 
SINCE OCTOBER 29. 2009 

On Oclober 29. 2009 over seven months ago, and over nine months prior to the 
scheduled trial dale the House sent a letter to Judge Portcous's attorney clearly putting 
Judge Portcous on notice that he would need to obtain counsel other than Mr. Wcstling to 
address any Marcottc-rclated allegations.’ The significance of this letter as impacting 
Mr. Wcstling's ability to represent Judge Porteous was well-understood by Judge 


"Under Rules 1 1 of the Federal Civil Rules, when an attorney signs a pleading he is 
certifying, inter alia, that he has read the pleading and that it is well grounded in Fact. 

’See Letter from Reps. Schiff aiul Goodlattc to Richard W. Wcstling, Esq., Oct. 29, 2009, 
(Attachment 1 ). In fact. Judge Portcous was on practical notice of the likelihood that the 
Marcottc-related allegations would be part of the inquiry prior to that date. On October 
8, 2009. the House filed a Motion with the District Court for the Eastern District of 
Louisiana to obtain “Wrinkled Robe” grand jury materials which clearly related to the 
Marcottes. Massrs. Wcstling, Samuel Dalton and Rcmy Slams signed the opposition to 
the House's Motion on October 16, 2009. 


s 


s 
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Portcous and Mr, Westling and is underscored by the fact that Mr. Wc.stling absented 
himself from the December 10, 2009 [louse Impeachment Task Force Hearing when the 
Marcottes testified (and at which Judge Porteous was in attendance). Indeed, Mr. 
Westling informed House Impeachment Task Force Staff that his co-counsel Remy 
Stams would handle the Maicoltc allegations.^ The House’s intention to include the 
Mareottc-related allegations in the Articles of Impeachment was reinforced at the 
December 15, 2009 Task Force Hearing at which Mr. Westling was in attendance - 
where a panel of Constitutional experts testified regarding the propriety of including pre- 
Fcdcral Bench conduct in the Articles of Impeachment, 

It would have been further apparent to Judge Poilcous that the Marcotte 
allegations were not going away and that he would need to obtain an attorney other than 
Mr. Westling to address them when: (i) those allegations were included in the draft 
Articles of Impeachment considered by the Impeachment Task Force on January 21, 
2010; (ii) the House Committee on the Judiciary voted the Articles out of Committee by 
unanimous vote on January 27, 2010; and, finally (iii) those Articles were approved 
unanimously by the House on March 13, 2010. Yet Judge Porteous still failed to obtain 
an attorney in addition to Mr. We.slling so he could be prepared to address Article II and 
Article IV. The need for .separate counsel was further highlighted by the House 
Managers' letter of April 1 3, 2010 in response to the request by Senate Counsel Morgan 
Frankcl lor certain inlbnnation related to procedural issues, where the conflict of interest 


“'Mr. Slarns in fact was present with Mr. Westling and Judge Porteous at some ofthc 
Impeachment 'I’ask Force Hearings but was not present when the Marcottes testified for 
reasons unknown to House counsel. 


.■? 
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was again pointed out.' Yet again, Judge Porteous made no attempt to identify or procure 
separate counsel to address Articles 11 or IV (or a separate counsel to address all four of 
the Articles if he thought that would be a more prudent approach to his defense). As a 
state and Federal judge with more than 20 years experience on the bench who would have 
dealt with attorney conflict issues. Judge Porteous would have understood that such an 
unresolved issue provides the litigant leverage and power to confound a tribunal's 
attempts to move proceedings forward in an orderly fashion. 

At the initial Senate Committee meeting on April 1 2010, the Senate Trial 

Committee set forth a schedule that provided for the trial to commence August 2, 2010. 

It was not U3itil May of 2010 that Judge Porteous added Mr. Turley to his defense 
team. The inclusion of Mr. Turley thus occurred more than six months after the House's 
October 29, 2009 letter, approximately four months after the Judiciary Committee 
markup of the Impeachment Resolution containing the Marcotte allegations, and ovw two 
months after the Articles of Impeachment were voted by the full House. It was 
represented at the May 1 8, 2010 meeting of Senate Trial C-ommittec staff and counsels 
for the parties that Mr. Turley W'as added to the defense team and would handle the 
Marcoltc-rclated allegations, and that his inclasion as part of the defense team would not 
occasion any delay in the August 2 trial date, which was still more than two and a half 
months away.'’ 

'See Letter from Reps. Schitfand Goodlattc to Sens. MeCaskill and Hatch, Apr. 13, 

2001, at 5, fn. 5 (Attachment 2). 

'’We note by analogy that under the Speedy Trial Act that would pertain to Federal 
criminal trials. Judge Porteous would have been required to stand trial w'ithin 70 days of 
indictment. Title 18, United States Code. Section 3161(c)(1) C‘[T]hc trial of a defendant 
charged in an infonnation or indictment with the commis.sion of an offense shall 
commence within seventy days from the filing date ... of the infonnation or indictment."). 
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Now, less tlian two months prior to trial - Jodgc Porteous seeks a two month 
continuance of the August 2 trial date so that his new attonicys - Mr. Turley and three 
attorneys from Bryan Cave, a major international law firm with vast resources’ - may 
get up to speed.'* it is unknown what has happened to Mr. Stams and Mr. Dalton (who 
signed Judge Porteou.s's Answer to the Articles and arc listed as coun.sel on Judge 
Portcous’s motion response filed on June 4, 2010), or why, if they arc still part of the 
defense team, they cannot handle the Marcotte-related Articles. 

In light of Judge Porteou.s’s inexcusable delay in obtaining new counsel de.spttc 
being on notice of the need to do so since October 2009, hi.s request for a continuance of 
the trial .should be denied. 


Here, as more fully di.scussetl in the next section, not only has Judge Porteous had actual 
knowledge of the essential aspects of the Mareotte allegations for over 6 year,s - they 
were reported in the press in 2003 - he will have had over 5 months between the House’s 
passage of the Impeachment Resolution and the trial on the Articles of impeachment. 
Kurthcr. unlike a criminal case. Judge Porteous has the advantage of a complete 
discussion of the evidence in the House Report that accompanied the Impeachment 
Resolution, as well as discovery tliat is far broader than he would have received if this 
were a criminal case and which includes, most significantly, transcripts of testimony of 
the critical witnesses. (A witness’s transcript would not be available in a criminal 
prosecution unless and until that witness were to be called at trial, in which case it would 
be turned over to the defense a,s “Jcncks material.” Sec 1 8 3,500(b) ("After a 

witness called by the United Slalc.s has testified on direct examination, the court shall, on 
motion of the defendant, order the United States to produce any statement ... of the 
witness in the possession of the Untied States which relates to the sub ject matter as to 
which the witness has testified.")). 

’ fhe Bryan Cave web site notes that the finn has over 1 000 attorneys and other 
professionals, ;md 19 offices worldwide. 

^Bluntly stated, new counsel should never have agreed to enter an appearance in this case 
or participate in the defense with the understanding that they would be unable to meet the 
dates that had already been set by the Senate Trial Committee for motions and trial. They 
joined the defense team fully aware of the trial date; now that they have entered they 
want the United States Senate to change its schedule - which tor all intents and purpo.scs 
requires a trial prior to the August recess so that the matter may be voted by the Senate in 
September to accommodate them. 
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lU. THE MARCOTTF, ALLEGATIONS ARE STRAIGHTFORWARD 
AND INVOl.VE MINIMAL DISCOVERY 

The allegations in Article 11 (and by extension. Article IV) are straightforward, 
witness-intensive (as opposed to document-intensive) and involve minimal discovery, 
Article 11 alleges that Judge Poileous took a series of official acts for the iVlarcottes 
setting and splitting bonds, setting aside convictions and generally vouching for them and 
helping them fonn relationships with other state judges - and, in return, the Marcottes 
gave him numerous things of value, including numerous expensive lunches, one or two 
trips to Las Vegas, car repairs and home repairs. This course of conduct is dc.scribcd in 
detail in the House Report, 'I'hc evidence relating to this Article is found in the testimony 
of Louis Marcotte and Lori Marcotte, the testimony of third party witnesses - which 
testimony has been provided to the defense - as well as certain corroborative documents 
that have been provided in discovery to w'hich there is really no question of authenticity, 
such as the bail orders and the orders setting aside or expunging convictions. In addition, 
the House has marked, and has available for inspection, various credit card records and 
calendars of the Marcottes, In short, this is not the sort of white collar, document- 
intensive case involving proof of subtle financial facts that i.s so complicated as to 
tlcmand delays in trial for preparation. To the contrary, the essentials of the allegations 
have been well-understood by Judge Portcous for years, and the wdtncsses who would 
shed light on this relationship arc similarly well-known to Judge Porteous.'* 


’’The House will provide new counsel with discovery on the Marcotte allegations. 
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Further, Judge Porteous has had practical knowledge of tlic Marcotte allegations 
since 2004,'" was further infonTiccl of the Marcotte allegations in the DOJ complaint 
letter of May 1 8, 2007, and was present when the Marcottes testified before the House 
Impeachment Task Force on December 10, 2009. The allegations of judicial corruption 
have never changed. There is no reason that the four attorneys who are now involved 
could not be prepared to address the relatively few witnesses and documents associated 
with Articles 1! and IV within the existing schedule. 

IV. THE SENATE SHOULD FOLLOW THE EXAMPLE OF THE FIFTH CIRCUIT, 
WHICH DENIED JUDGE PORTEOUS'S 
CONTINUANCE MOTION BASED 

ON HIS CLAIM THAT HE DID NO T HAVE AN ATTORNEY 

In considering Judge Porteous’s rct|uest for a continuance, the Senate should 
consider that in connection with the Fifth Circuit Hearing. Judge Porteous sought two 
continuances because of claimed difticullies obtaining counsel. The first of these 
requests was granted; the second was denied. The chronology of events associated with 
the Fifth Circuit Hearing provides insight into Judge Porteous’s strategy in dealing w'ith 
tribunals, and the Fifth Circuit's handling of this issue provides a model for the Senate 
Committee to follow. 

On June 1 1. 2007, Judge Portcous's attorney at the lime, Kyle D. Sehonekas, 

Esq,, who had represented Judge Porteous in connection with the criminal investigation, 
sent a letter to Ronald Woods - investigative counsel tor the Fifth Circuit Special 
Committee - proposing a resolution wliercby Judge Porteous would retire voluntarily 

'"As an example, we note that Judge Portcous's initial lawyer. Mr. Sehonekas, was 
actively engaged in defending Judge Porteous I'roiTi being eriminally prosecuted as part of 
the Department of Justice's Wrinkled Robe investigation. 
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"with all customary retirement benefits, with the (necessary) provision that ordinary 
Icngih-of-scrvice requircmeilt,s would be waived." 

On June 25, 2007, in a letter to Mr, Schoncka.s, Chief Judge Jones, Judge 
Benavides and Judge Lake rejected Judge Porteous’s oiler, c.xplaininglhat "[tjhc 
C.’onimittcc lacks authority to offer or to recommend what amount.s to a preemptive 
settlement to Judge Porteou,s short of the completion of the investigation." The June 25, 
2007 letter farther designated Augu,st 27-29, 2007 as the Special Investigatory Committee 
hearing dates. 

On July 2, 2007, Mr. Schoenaks sent a letter withdrawing from his representation 
of Judge Porteous. 

On July 5. 2007, Judge Porteous wrote a letter to Chief Judge Jones requesting a 
continmince of the August 27 trial date "in order to allow me adequate time in which to 
obtain counsel and bring counsel up to date...." Judge Jones responded on July 10, 2007 
and granted Judge Porteous hi.s requested extension, re-seheduling the hearing dates to 
September 26 and 28, 2007. 

On August 2, 2007, attorney Michael H. Kllis wrote a letter to Chief Judge Jones 
stating that he would "assist" Judge Porteous and requesting a second continuance of the 
hearing dates until after October 17. 2007. Subsequent correspondence makes reference 
to the fact that the Hearing was initially postponed to late September and was thereafter 
postponed again until October 29, 2007, 

In September and October, 2007, Ron Wotxls provided voluminous discovery to 
Mr. Ellis, during which time Mr, Ellis attempted to gather materials in support of a 
disability retirement for Judge Porteous. 


,s 
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On October 1 2, 2007, Chief Judge Jones signed u Memorandum of Understanding 
that would have involved the dismissal ofthe complaint against Judge Porteous. This 
was never signed by Judge Porteous. 

On October 16, 2007, Mr. Kllis withdrew as counsel for Judge Porteous. In the 
letter to Mr. Woods, Mr. Ellis wrote: 

Yesterday, I had a very lengthy discussion with my client. Judge Porteous, 

in which we reviewed the proposal you submitted to him, as well as other 

aspects of this inquiry. After considering those things discussed in our 

meeting, 1 feel compelled to withdraw as counsel for Judge Porteous in 

this matter. Me and 1 are at an impa.sse with respect to the future course of 

my representation, which causes me to take this action. In that regard, I 

am writing a letter to tlie judge advising him of my withdrawal. 

In his letter to Judge Porteous. Mr. Ellis wrote; 

After our lengthy conversation yesterday, it is glaringly apparent that we 
have irreconcilable differences regarding my representation of you in this 
matter. Friends can disagree, but it is my professional opinion that 1 can 
no longer properly represent you under these circumstances. ' ' 

"in his email associated with his initial entry into the case. Mr, Turley noted that: “I 
recently learned that Judge Porteous has a retirement date ol'iioxt year. It sccm.s to me 
that a possible resolution is worth exploring to avoid both a trial and a problematic 
precedent. 1 do not want to waste time and effort but 1 was frankly surpri.sed to find no 
record of any discussion of such a resolution,” Email from Jonathan Turley to Derron 
Parks, ct al. May 2.5, 2010. Judge Porteous's Continuance Motion repeated this same 
message: "Indeed, when New Counsel raised the iwssibility of a resolution of this 
matter without a trial, the House Managers declined to rc.spond and have indicated no 
intcrc.sl in discu.s.sing such a resolution. While the defense recognizes that Mr. Btiron and 
his staff have made personal and professional sacrifices to be able to try this case, it 
would seem in neither the interest ofthe accused or the public to hold a trial when a 
resolution is possible. Since the Managers have declined discussion of such a resolution. 
New Counsel remains focused on assuring a fair trial for Judge Porteous." Judae O. 
Tlionias Po rteou s. .Ir.'s Motion for Continu ance at 7, Ih. S. 
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On October 1 8, 2007, Judge Porteous wrote yet another letter to Mr. Woods, this 
lime .seeking a .second continuance of the hearing dates, this time for 90 days, in light ol' 
Mr. nilis's withdrawal. 

On October 19, 2007, Mr. Woods responded to Judge Portcous's letter of October 
1<S, and, on behalf of the Special Committee, denied the request for a continuance. From 
Mr. Woods's letter, it appears that the Fifth Circuit had believed they had reached an 
agreement with Judge Porteous as to his resignation, but that Judge Porteous had walked 
away from that agreement. 

On October 29. 2007, at the Hearing, Judge Porteous again sought a continuance. 
Tire colloquy between Judge I’ortcous and two of the Judges parallels the issues in this 


Of course, as noted above, there w'ere substantial ■■discussion[sJ of ... a resolution" 
in the Fifth Circuit - notwithstanding counsel's stated "surprise" to find “no record" of 
them. In connection with the Fiftlt Circuit proceedings. Judge Porteous sought disability 
retirement. Tliis wa,s rejected by Chief Judge Jones who noted that Judge Porteous 
handled his case load in a manner inconsistent with his claim of disability. The reference 
to Judge Porteous's eligibility for retirement "next year" omits the fact that he is eligible 
in December of 201 1 still a year and a half away, and over four years from the date of 
the Fifth Circuit Hearing. 

If Judge Porteous truly wanted to satisfy the public interest he should resign his 

Office. 


Finally, in considering the equities of a possible disposition, the House notes that 
those who have given Judge Porteous things or taken acts to benefit Judge Porteous 
throughout his career Itave paid a profound price for their ainduct. Mr. Amato and Mr. 
Creely have turned in their law iicen.se.s, other attomey.s who have given him things have 
been investigated by the Bar. his secretary Rhonda Danos who Judge l^ortcous used to 
help him hide his financial affairs in connection with his bankmptcy - has been fired, 
Louis Marcotte and Lori Marcottc are convicted felons (and Louis Marcolte went to jail), 
and Mr. Lightfoot has been investigated by the Bar. Judge Portcous's attempts to 
leverage the procedural difficulties of an impcachmcm trial to negotiate lirelirac income 
from the United States, after having taken .so much from so many, reflects much of the 
same .sort of entitlement to wealth from others that underlies his conduct in the Articles. 
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case, and the reasoning of Chief .ludge Jones in denying the request provides a clear 
example ofliow such arguments were considered in 2007. 

Judge Portcous: I'd like to reurge my motion to continue. 1 know the 

Court has looked at it and denied it; but 1 was left without coun,scl 
approximately two weeks ago, or right up in that vicinity. ... 

1 am not doing this out of some dilatory tactic; but I believe that the ends 
of justice in this particular case warrant a short continuance, that the 
government has had this particular matter for at least four years, if not 
longer. They’ve had access to the I'Bi agents and all the parties involved; 
and I would Just like to rcurge my motion, your Honor. 

Mr. Woods: ... The charge itself is very detailed. He knows the 

allegations and the - it could not be more specific, naming what 
the offense i.s, what - the date of the offense, what document was 
falsified, what witness will testify to certain events. He's been 
notice since May the 24th of very specific allegations, and we’ve 
offered the documents as .soon as we got them from the 
Department of Justice. 

Judge Benavides; Mr. Woods, you refer to the May 24th date. Is that 
a date that the complaint was forwarded to Judge Porteous? 

Mr. Wood: Yes, yourlionor. 


* i(c 4= 

Judge Benavides; So, the factual allegations have been made known 
with reference to the complaints since at least May the 24th? 

Mr, Woods: Yc.s your I lonor. And Judge Porteous was under criminal 
investigation by the Department of Justice, as he pointed out, for a 
number of years. His attorney at that time, Kyle Schonekas, 
appeared to be very much on top of the ease, appeared at grand 
Jury, and instructed various witness - well, one witness, Claude 
Lightfoot. Judge Porteous’ bankruptcy counsel, not to answer 
certain questions. So, he was on top of the investigation, knew the 
allegations, anil I'm sure [SchonekasJ kepi this counsel [EllisJ of 
Judge Porteous advised. 

Judge Benavides: is there anything with in reference to the actual 

complaint that was tendered later, that wasn't the subject of- or 
already intbrmation contained in the complaint from the Justice 
Department of May 24? 


II 
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Mr. Woods: No, your Honor. ... 

* * * 

Chief Judge Jones: All right. Wc"re familiar with the procedures in this 
case and with your level of acquaintance with the issues, and we 
would deny the motion to continue.*' 

Just as Judge Portcous attempted to thwart the Fifth Circuit from holding the 
Special Committee Hearing according to its schedule. Judge Portcous has reverted to that 
very same pattern to defeat the orderly functioning of the Senate Committee in this case. 
Moreover, even after this experience with the Fifth Circuit Special Committee, in which 
he sought unsuccessfully to obtain a continuance by claiming that he needed counsel and 
that counsel would need time to prepare. Judge Portcous failed to secure proper 
representation for the Impeachment trial in a timely fashion and has made a request for a 
continuance in this case. And, just as the Fifth Circuit concluded that Judge Portcous had 
ample knowledge of the charges and ample opportunity to prepare a defen.se, so should 
the Senate Committee reach a similar conclusion in this case, fhe existing trial date 
should be kept. 

WHEREFORE, the House requests that Judite G. Thoma s Portcous. Jr.'s Motion 
fo r a Continuan ce be Denied. 


' 'Transcript of Proceedings. In re: Complaint of Judicial Misconduct Against U nited 
Stales District Juduc G. Thomas Port cous. Jr., F,astcm District of Louisiana . Dekt, No. 
07-05-.i5 1-008,5 (Special Comm, for the Fifth Cir. Jud. Council) at 5-0. 
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Respcctfiilly submitteil. 


Thi', Unitku S i ATI'S HoDsi; of Rffresi-.n i atives 


By 

4 ( 44 / 


rVdani l^chiH 




J 

/XTc 


Bob Goodlatte, Manager 




Alan 1. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe 
I.ofgren, Henry C. “Hank” Johnson, f. James Sensenbrenner, Jr. 


June 14, 2010 
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e{»4YEfiS. jn. Midi^rx) 
CHAHMAH 


UMMS.SMTIiT«XM 
FtANKmo miOKTy memmr 


HOWARD L ^MAH, Cal^xMa 
RICK BOUCHER. \R(gir>i« 

JSRIIOI.D NACACR. N«w Yoit 
ROaCAT C. 'BOWV* SCOTT. Virginia 
MELVIN L. WATT. Nonh 
zoe ) Oraf»L Ci^omia 
SHERA JAC1CSON LEE. Taxat 
MAXINE WATERS. Ca«om)< 

WIUUW O;. KUHUNT. MaauchusaR* 
R03EfiT^)a£R.R<M(cia 
StlVE<X}HEN,TtiMeaaM 
HENRY C *HW(K‘* aOtflVSON, JR.. 
PEDRO. PIERU.RSI, Anno Kco 
MIKEOUiCLEY.UItooll 
Ll^ V. <3unEf«EZ. nilnala 
BRAD SHERMAfi CalUOfitIa 
rM4MY BAiOWIN. Wbconiin 
CHARLES A. QONZAlEZ.THiai 
ANTHONY a W8NER. Naw York 
ADAMB-SCW^.CMRyait 
DANSia MAR«LN«wYoffc 
IBiDA T. SANCHEZ. CaWoinia 
OEBSte WA^&»(AN SCHULTZ. norlSA 


ONE HUNDRED ELEVENTH CONGRESS 

ConjgrEss of the 1MM States 

House of HcprtstncjtiDes 

COMMITTEE ON THE JUDICIARY 

2138 Rayburn House Oitice Building 

Washington, DC 2051&-6216 

( 202 ) 225-3951 
hRp://www.tt(>use.90v^d>ci»rv 


F. JAMES SENSENBRENI^ JR.. Woeonain 

KOWMO CO«£ NMh CaraHna 

ELTON 6ALL£01Y. CaiUorMa 

BOB GOOWATTB, «»8h«a 

DAMIf L e. tUNCKEN. CaBfMftia 

DARRELL E. iSSA. CtfU«rnla 

J. RANDY FORBES. ViiaMa 

STT^ KING. Iowa 

TRENT FRAMCS.AriM>f.a 

LOIRE GOIAAERT.Taxaa 

JIM.XMDAN.OWa 

TEOP<M.TfMa 

JASON CHAFFET^ Utah 

THOMAS ROONEY. FiariGa 

QREGG HARPER, Mtaalaa^ 


October 29. 2009 


Richard Westling, Esq. 

Ober Kaler Grimes & Shriver 
1401 H Street, N.W., Suite 500 
Washington, D.C. 20005 

Re: Impeachment Inquiiy of Judge G. Thomas Porteous, Jr. 

Dear Mr. Westling: 

It has come to the attention of the Impeachment Task Force that you may currently 
represent Louis M. Marcotte, III, and Lori M. Marcotte in connection with civil litigation arising 
out of their operation of Bail Bonds Unlimited, Inc. IBartholomew v. Bail Bonds Unlimited. Inc, 
etal . Case No. 2;05-cv-04165-lLRL-JCW (E.D. La.), and that you previously represented Louis 
M. Marcotte, III, in his criminal case A I S. v. Marcotte. Crim. No. 04-061 (E.D. La.)). 

As you know. Judge Porteous’s relationship with Louis Marcotte and Lori Marcotte may 
be at issue in the pending Impeachment Inquiry being conducted by the Task Force for the House 
of Representatives, Committee on the Judiciary, and either or both may be called as witnesses at 
a hearing adverse to Judge Porteous. 

As we are also sure you are aware, because of your duties of loyalty to curratt and prior 
clients and duties to protect confidential information, if there were to be a hearing where the 
relationship between the Marcottes and Judge Porteous is at issue, there would be significant 
conflict of interest issues arising from your participation. Further, those conflict issues may be 
implicated by your participation in the formulation of a factual defense of Judge Porteous where 
you are constrained from providing advice due to your ongoing ethical obligations. 

As you know, the ethical bar rules in the District of Columbia, Maryland and Louisiana 
require informed consent by all clients in order to permit waivers of conflicts, and two of these 
jurisdictions require that such informed consent be in a signed writing. See , e.g. . District of 
Columbia Rules of Professional Conduct, Rule 1 .7(c); Louisiana Rules of Professional Conduct, 
Rule 1 .7(b)(4) (requires writing); Maryland Lawyer’s Rules of Professional Conduct, Rule 
1.7(b)(4) (requires writing). We request that you promptly provide the Task Force with signed 
consent forms from all three of these clients. Until the Task Force and Committee are fully 
apprised, we will not be in a position to make a determination of the appropriate treatment of this 
situation in the event that the Marcottes are called as witnesses adverse to Judge Porteous. 
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We write now to put you and Judge Porteous on notice of the House’s concern and so 
that you and he can take appropriate steps promptly to deal with this situation. We are aware 
that, in the past, Judge Porteous sought delays in Fifth Circuit proceedings in order for him to 
obtain new counsel. No delays in our schedule will be permitted to accommodate any search for 
additional or replacement counsel for Judge Porteous. If a hearing is scheduled at which the 
Marcottes are to testify, the Task Force will not postpone it in order for Judge Porteous to obtain 
new or different counsel. 


We look forward to your providing the Task Force with the information we seek and your 
response to our concerns at your earliest opportunity so that the Task Force and the Committee 
can determine how we will proceed in light of this situation. 


Please respond to Alan I. Baron, Esq., Seyfarfh Shaw, 975 F. Street, N.W., Washington, 
D.C., 20004 (202-828-3589). 



Chairman 


Ranking Member 


Impeachment Task Force Impeachment Task Force 


£ 
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CongrcifS of tjje States 

9iaiitlinston, SC 205t5 


April 13, 2010 

The Honorable Claire McCaskill 
Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee 
United States Senate 
Washington, D.C. 

Re: Impeachment of Judge O. Thomas Porteous, Jr. - Preliminary Matters 

Dear Senator McCaskill and Senator Hatch: 

The purpose of this letter is to address the questions set forth in the March 3 1, 2010 email 
from Senate Legal Counsel Frankel relating to certain preliminary procedural issues in 
connection with the impeachment trial of Judge Porteous. 

Pretrial Motions . The House may raise pre-trial motions regarding the following matt»s: 

• Motion to admit as substantive evidence specific prior sworn testimony at the 
Fifth Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] 
and at the House Impeachment Task Force Hearings where Judge Porteous or his 
counsel has either cross-examined the witness or has been provided the 
opportunity to do so; 

• Motion to admit as substantive evidence the sworn testimony and other statements 
of Judge Porteous at the Fifth Circuit Hearing; 

• Motion to admit certain documents into evidence, the authenticity and relevance 
of which are not in dispute. These would include, for example, court records (the 
curatorships, the Liliebere proceedings, and the bankruptcy proceedings) or other 
similar documents. It is possible that this motion will be unnecessary, or will be 
limited in scope, depending on whether a stipulation can be reached with Judge 
Porteous’s counsel on this topic; 

• Motion to permit or admit expert testimony; and 
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• Motion relating to stipulations, if s^propriate. 

Stipulations as to the authenticity of documents . The House believes that the authenticity 
of the documents that are relevant to the impeachment trial is beyond real dispute. These 
documents generally consist of court records, transcripts, financial records, public records and 
certain business records. The House has already identified those documents which are likely to 
be used in the Senate trial (using the same exhibit numbers from the Report that accompanied the 
Impeachment Resolution), and has provided counsel for Judge Porteous a disc containing the 
documents and an exhibit list. By separate letter dated April 9, 2010, the House has requested 
that Judge Porteous stipulate to the authenticity of the documents on the exhibit list. 

Sti pulations as to facta . The House believes that a significant portion of the facts that are 
alleged in the Articles are uncontested or have been established beyond legitimate dispute. As an 
example. Judge Porteous has admitted to pertinent facts surrounding his relationship with 
attorneys Jacob Amato and Robert Creely - including his financial relationship with them prior 
to becoming a Federal judge, his handling of the Liljeberg case, his solicitation and acceptance of 
cash from Amato when the case was pending, and his acceptance of other things of value from 
Amato and Creely while the case was pending. Similarly, the essentia! facts surrounding Judge 
Porteous’s handling of his personal bankruptcy are not in dispute. The House is in the process of 
preparing a number of proposed factual stipulations, and will soon be providing them to Judge 
Porteous’s counsel for review. 

Nonetheless, to expedite the stipulation process, the House suggests that at the time the 
Committee sets a motions schedule in this case, it direct each party to consider stipulations 
proposed by the other party. The House further suggests that “any proposed stipulation of fact 
[or as to authenticity] ... be accepted as true unless the opposing party file[s] an objection which 
mclude[s] a proffer as to why the proposed stipulation of fact [or authenticity] should not be 
accepted as true.”' The House urges that the Committee direct that this process be completed as 
of the date that responses to motions are due to be filed. 

Evidence from prior proceedings . It is the position of the House that all the testimonial or 
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is 
admissible in the Senate trial. (As noted, the House may file a motion seeking to admit particular 
evidence in advance of the Senate trial.) At this point in time the House does not anticipate 
seeking to admit testimony or witness statements that have not been subject to cross- 
examination. The House cannot rule out the possibility that circumstances may arise where it 
would seek to have the Committee consider sworn prior recorded testimony or other statements 
of witnesses whose credibility had not been questioned or whose statements relate to facts not in 


'“Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. 
Hastings,” S. Rept. No. 101-156, 101*' Cong., IstSess. 169(1989). 

- 2 - 
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substantial dispute! 

Witnesses . The House may call the following witnesses. The nature of the testimony of 
the respective witnesses is generally described in the Report that accompanied the Articles of 
Impeachment. Depending on the nature of the cross-examination or the defense case generally, it 
is likely that it will not be necessary to call all of them, and, of course, it may be necessary to call 
other witnesses to address factual contentions that may be raised by the defendant. Those who 
sought immunity in connection with the House investigation are indicated. 

Article 1 

1 . Robert Creely [Immunity] 

2. Jacob Amato [Immunity] 

3. Leonard Levenson [Immunity] 

4. Donald Gardner 

5. Joseph Mole 

6. Rhonda Danos [Immunity] 

Article 2 

7. Louis Marcotte 

8. Lori Marcotte 

9. Ronald Bodenheimer 

10. Bruce Netterville [Immunity] 

1 1 . Mike Reynolds 

12. Jeffrey Duhon 

13. Aubrey Wallace 

Article 3 

14. Claude Lightfoot 

15. FBI Special Agent DeWayne Homer 

16. FBI Financial Analyst Gerald Fink 

17. Richard Greendyke 

Article 4 

1 8. Former FBI Agent Cheyanne Tackett 

1 9. Former FBI Agent Robert Hamill 


^ See . e.g. . “Report of the Impeachment Trial Committee on the Articles Against Judge 
Alcee L. Hastings,” S. Rept. No. lOM 56, 101*' Cong., 1st Sess. 1 70 (1989). 
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Length of the case-in-chief . The House believes it can put on its case-in-chief in 30 
hours of direct testimony. 

Other . On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in 
the House Report, as well as other materials marked as exhibits and an accompanying Exhibit 
List. (In that the Report refers to matters such as procedural and litigation background that are 
not going to be part of the trial in this case, the Exhibit List contains numerous documents which 
will not constitute evidence at trial.) The House also made available other documents and 
records for inspection. Judge Porteuos’s attorneys have already made an initial review of these 
other documents. (A copy of the letter and Exhibit List is attached.) 

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no 
materials with which Judge Porteous is unfamiliar. A significant portion of the documents on the 
Exhibit List were provided to Judge Porteous in connection with the Fifth Circuit Hearing or 
consist of testimony taken at that Heating.’ Other significant sets of records include: 1) various 
documents describing the procednral background in this case; 2) court documents with which 
Judge Porteous is personally familiar, such as the records fi-om the Liliebere case, over which 
Judge Porteous presided; and 3) documents consisting of the grand jury-related litigation in this 
case.'' 


Though the Committee on the Judiciary’s Impeachment Task Force developed additional 
corroboration for certain of the allegations - such as by obtaining the curatorship orders issued by 
Judge Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted 
the Marcottes, obtaining the orders by which Judge Porteous set aside convictions, or engaging in 
further analysis of Judge Porteous’s financial records related to his bankruptcy - a review of the 
Articles demonstrates they set forth virtually no substantive allegation of which Judge Porteous 
and his attorney were not personally aware: 


’These include a substantial portion of Exhibits 1 1 -49, relating to Amato, Creely, 
Gardner, Levenson and Danes; Exhibits 100-114, consisting of Judge Portoues’s financial 
disclosure reports; Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits 
124-149, consisting of various bankruptcy records; and Exhibits 301-343, consisting of casino 
records and a few other miscellaneous bankruptcy-related records. 

“Exhibits 1 - 1 0 are background documents related to the procedural history of this case; 
Exhibits 50-68 are Liliebere court records; Exhibits 400-436 are the litigation documents related 
to Judge Porteous’s efforts to keep relevant materials from the House and Senate. In addition. 
Exhibits 150 through 200 generally consist of records related to Judge Porteous’s seeking and 
acceptance of trips and gifts from various parties that are not charged in the Articles but are 
contained in the Report. Exhibits 200 through 300 are Depositions exhibits. Some of these are 
photographs (and some of the photographs include Judge Porteous), but many are duplicates of 
documents that were marked and listed in other places on the Exhibits List and include numerous 
exhibits related to matters not charged in the Articles. 
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Article 1 . Judge Porteous has been aware of the details and substance of the Lilieberg 
allegations since in or about late 2003. Judge Porteous was provided with the documents, 
including grand jury testimony, related to his relationships with the Robert Creely and Jacob 
Amato and his handling of the Lilieberg case in connection with the October 2007 Fifth Circuit 
Hearing. At that Heating, he cross-examined Creely, Amato, and Joseph Mole - the critical fact 
witnesses. Judge Porteous was also present at the Task Force Hearing at which those three men 
testified and were cross-examined by his counsel. 

Article II . Judge Porteous has been familiar with the Marcotte allegations since at least 
2003. Indeed, in early 2004, Judge Porteous’s criminal defense attorney at the time engaged in 
affirmative defensive efforts on Judge Porteous’s behalf to keep him from being charged in the 
Marcotte corruption scheme. These efforts included obtaining fixtm Louis Marcotte an affidavit 
that attempted to exculpate Judge Porteous from allegations that he (Judge Porteous) received 
cash in exchange for his taking official acts in lowering bonds. In addition. Judge Porteous’s 
present counsel, Mr, Westling, is personally and intimately familiar with the Marcotte allegations 
- having represented Louis Marcotte in connection with his guilty plea in March 2004 and, in 
fact, having been present representing Louis Marcotte during Louis Marcotte’s debriefing 
interviews with the FBI in 2004.’ The allegations in Article 11 track the substance and detail of 
those interviews and Louis Marcotte’s and Lori Marcotte’s Task Force testimony, at which Judge 
Porteous was in attendance. 

Article HI . Judge Porteous has been aware of the details and substance of the bankruptcy 
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed 
to the grand juiy in connection with the Department of Justice criminal investigation. Judge 
Porteous was provided complete discovery on this topic at the Fifth Circuit Hearing, including 
Lightfoot’s prior grand jury testimony and his files. He examined Lightfoot and other witnesses 
at the Fifth Circuit Hearing, and Mr. Westling was provided the opportunity to examine 
Lightfoot at the Task Force Hearing. 

Article IV . As noted above, Judge Porteous is well aware of the allegations and evidence 
related to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis 
Marcotte - information that Judge Porteous is alleged to have concealed in connection with his 
1 994 background check. Furthermore, the evidentiary materials memorializing his statements 
consist of but a handful of documents, some of which were disclosed at the House Task Force 
hearings in November of 2009. 


’In a letter dated October 29, 2009, Mr. Schiff and Mr. Ooodlatte alerted Mr. Westling to 
the potential conflict of interest in his taking a role in these proceedings on behalf of Judge 
Porteous that would require him to take a position or actions adverse to the Marcottes. It would 
be appropriate that Judge Porteous affirmatively waive any objection to Mr. Westling 
representing him arising from Mr. Westling’s potential conflict so that no issue emerges at trial 
that would cause Mr. Westling to seek to withdraw and thus delay the proceedings. 
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We look forward to working with the Committee to expedite the proceedings in this case. 

Sincerely, 

Bob Goodlatte 

House Impeachment Manager House Impeachment Manager 


cc: Morgan Frankel 

Senate Legal Counsel 

Attachments 
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1 GEORGE 

WASHINGTON 

C l UNIVERSITY 
I LAW SCHOOL 

* ■ WAS H i N 0 T O N 1) C 


Jonathan Turley 

J.B. ANC Maurice C. Shapiro Propessor 
OP Public Interest Law 


June 14,2010 

By Etectrentc Mail and Conrier Deliverv 

Tlie Honorable Claire C. McCaskill, Chair 
TTie Honorable Orrin G. Hatch, Vice Chair 
Senate Inipeaclun^t Trial Committee 
United States Senate 

RiKsell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judge G. Thomas Portcona. Jr. 

Dear Senator McCaskill and Senator Hatch; 

As you know, the new counsel representing Judge G. Thomas Poiteous, Jr. lave 
asked for a continuance in this case in light of substantia] changes to the legal team due to 
a conflict of interest that requires either the partial or complete withdrawal of prior 
counsel. 1 am writing to raise a collateral issue relating to the pre-trial motions due on 
June IS, 2010. While diis issue may be moot if a continuance is granted, we seek clari^ 
regarding this concern. 

As you know, discovery is not yet complete in this matter. Requiring the defense 
to file dispositive motions prior to receiving all relevant information from the House 
Managers, would substantially impair Judge Porteous’ due process rights. As you know, 
in federal litigation, it is customary for di^sitive motions to be submitted and Mefed on 
a different date foan otiier {ae-trial motions. Such a date is always set aflo* the 
completion of discovery since it would be unfair to require pmties to file dispositive 
motions without the benefit of all of the evidence in the case, the currant schedule in 
this matter, however, does not provide for completiitg discovery before the filing of 
dispositive motions, which new counsel for Judge Porteous has sought to remedy in the 
proposed continuance schedule previously submitted. 

Moreover, it is ^parent that dispositive motions cannot be resolved solely by the 
Chair and Vice Chair or even by the Committee. Presum^ly, only the full S^te cjm 
dismiss an Article of Impeachment, since it is the only constitutionally mandated body 
able to properly decide vdiether to dismiss an Article of Impeachment whether doira 
throu^ trial or pre-matter matters. Therefore, I request confirmation that, ^uld the 
Committee deny Judge Porteous’ Motion for ContinuaiKe, the June 15, 2010 pre-trial 
motion due date applies only to motions that can be resolved by the Chair and Vice 


The George Washington UmvERsny Law School 
1000 H Street, NW • Washington, DC M052 • 202-994-7001 • 2cn-994-98u 
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Chair, and not dispositive motions that would be submitted on a later date to be 
determined after the completion of discovery and resolution of the conflict of interest 
issues. 


I would appreciate your attention to ftiis matter so that counsel fully understand 
what is expected tomorrow if a continuance is not granted. If a continuance is granted, 
we ask that a separate date for dispositive motions be established. 


Respectfully, 



Co-Lead Counsel to Judge G. Thomas Porteous, Jr. 


cc: Thomas Jipping, Esq. 

Derron Parks, Esq. 
Morgan Frankel, Esq. 
Alan 1. Baron, Esq. 
Mark Dubester, Esq. 
Harold Damelin, E^. 


£ 

I 

VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00638 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 1 



621 


In tB^e denote of f^e fKnfteli 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S EXPEDITED MOTION 
FOR A HEARING ON HIS PENDING MOTION FOR A CONTINUANCE 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of 
Louisiana, by and through counsel, and files this Expedited Motion for a Hearing before 
the Senate Impeachment Trial Committee (the “Committee”) or, alternatively, before the 
Chair and Vice-Chair of the Committee regarding Judge Porteous’ previously filed 
Motion for a Continuance. 

The issues raised in the Motion for a Continuance present critical issues of 
fundamental fairness and due process. Moreover, resolution of the Motion for a 
Continuance will require consideration of complex ethical issues. The parties have 
briefed these issues on an extremely truncated schedule and a reasonable resolution of 
these issues are potentially outcome determinative in this case since a full defense would 
be virtually impossible under the current schedule. As a result. Judge Porteous requests a 
brief hearing before the full Committee or, at a minimum, the Chair and Vice-Chair of 
the Committee, on the Motion for Continuance and the proper resolution of the conflict 
of interest in this case. 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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Further, if the Committee is inclined to grant such a hearing, Judge Porteous 
respectfully requests that the current deadlines - particularly the June 15, 2010 deadline 
for submitting all pre-trial motions - to be held in abeyance until the Motion for a 
Continuance is resolved. 

WHEREFORE, Judge Porteous respectfully requests that the Senate 
Impeachment Trial Committee schedule a hearing, either before the full Committee, or 
alternatively, the Chair and Vice Chair of the Committee, regarding the pending Motion 
for a Continuance. 


Respectfully submitted, 

/s/ Jonathan Turlev 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 1 55 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge for the 
Eastern District of Louisiana 

Dated: June 14, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 14, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron(@, sevfarth.com 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - Harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 

/s/ P.J. MeitI 
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CtAStE McCiWQU. MtSSOlfflI. CHAIRMAN 
ORffiN 6. HA1CH. urW<l. VKE CHMRMAN 
AMV KUSUCHAA, MHMESOTA JW OchWT. SOUTH CAROLINA 

&HEUXWW«rTS40USE,RMa0EiSLAN0 JOHN tARRASSO. WYOMING 
TOM UOM-UNm MEXICO ROOER F. WlOm MISSSSIPPI 

JEANNE SHAHID NEW NMIIPSK»(£ MIKE JOHANNS, NEBRASKA 

EDWAmi E. KAUFMAN, OCLAWME JAMES E RISCH. IDAHO 


Bnitcd States Senate 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON. DC 20510-6326 


ORDER VACATING MOTION FILING DEADLINES 


On Jtuie 1 1, 2010, Judge G. Thomas Porteous filed a Motion for a Continuance 
requesting modification of the Conunittee’s Scheduling Order of May 26, 2010. The House of 
Representatives filed its Opposition on June 14, 2010. The Committee will issue a formal order 
on Judge Porteous’s Motion; however, due to the approaching deadlines under the Committee's 
Scheduiii^ Order of May 26, 201 0, the following deadlines are hereby vacated at this time: 

All Other Pre-Trial Motions Due June 15, 2010 

Response to Pretrial Motions Due June 22, 2010 


Dated: June 14, 2010 


CLAIRE McCASKILL 
Chainnan 



ORRING. HATCH 
Vice Chairman 
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CtAStE McCiWQU. MtSSOlfflI. CHAIRMAN 
ORffiN 6. HA1CH. urW<l. VKE CHMRMAN 


AMV KUSUCHAA, MHMESOTA 
SHEUXW WITTSIOUSE, RMOOE iSlANO 
TOM UOM.U Nm MEXICO 
JCAWNESBAHI^WEW H A M P S MWE 
f DWAfiO E. KAUFMAN. OCLAWMK 


jm OcMNT. SOUTH CAROLINA 
JOHN tARRASSO. WYOMING 
Room F. Wiom MISSSSIPR 
MIKE JOHANNS, NEBRASKA 
JAMESERISCH. IDAHO 


Bnitcd States Senate 

StNAIE IMPEACHMENT 
TRIAL COMMITTEE 

WASHINGTON, DC i'06ie)-6326 


DISPOSITION OF JUDGE G. THOMAS PORTEOUS. JR.’S 
MOTION FOR A CONTINUANCE 

On June II, 2010, Judge G. Thomas Porteous filed a Motion for a Continuance 
requesting modification of the Committee’s Scheduling Order of May 26, 2010. On June 14, 
2010, the House of Representatives filed its Opposition, and Judge Porteous filed an Expedited 
Motion for a Hearing on His Pending Motion for a Continuance. For the reasons stated below, 
the Committee grants in part and denies in part Judge Portcous’s Motion for a Continuance. The 
Expedited Motion for a Hearing is denied. 

BACKGROUND 

Judge Porteous seeks a continuance of ail pending deadlines under the May 26 
Scheduling Order based on his retention of new counsel on Articles II and fV of the Articles of 
Impeachment Last week. Judge Porteous removed lead counsel Richard Westling and his firm 
Ober, Kaler, Grimes & Shriver, P.C. from his defense team on Articles II and IV; in their place, 
Judge Porteous appointed Jonathan Turley, who was initially retained in mid-May, as co-lead 
counsel and also brought on Daniel Schwartz, P.J. Meitl, and Daniel O’Connor from Bryan Cave 
LLP. According to the Motion, this change in representation was made after Mr. Turley 
completed an independent conflicts review of Mr. Wc.stling's representation of Judge Porteous in 
this matter and his previous and ongoing representation of Louis and Lori Maicotte, who will 
likely be key impeachment trial witnesses against Judge Porteous. Specifically, Mr. Westling 
previously represented Louis Marcotte in the federal criminal investigation on judicial corruption 
and bribery in the 24th Judicial District Court of Louisiana' and currently represents Ixmis and 
Lori Marcotte and Bail Bonds Unlimited, Inc., in another related civil proceeding. 

The House strenuously objects to a continuance of the evidentiary hearings and maintains 
that Judge Porteous is “once again ‘gaming’ the system in order to delay and derail the 
proceedings as much as possible.”^ The House first raised the potential conflict of interest to 
Judge Porteous and his defense team (including Mr. Westling) on October 29, 2009. Judge 
Porteous, the House claims, has declined to replace Mr. Westling on numerous occasions in the 
House impeachment i^oceedings and again at the commencement of impeachment trial 
proceedings before the Senate. 


'SeeH.R.Rep.No. 11 1-427, Ex, 71 {March 4, 2010). 

* House of Representative’s Opposition to Judge G. Thomas Porteous, Jr.’s Motion for Continuance at 2-4 (June 14, 
2010 ). 
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Counsel for the House and Judge Porteous, Senate Legal Counsel, and the Committee 
staff discussed this conflict at a meeting on May 18, 2010. At this meeting, Mr. Westling 
assured the Committee staff that the conflicts issue had been explored and resolved to his 
satisfaction, in part, by retaining Mr. Turley to handle the Article II allegations relating to the 
Marcottes. He also assured all present (including Mr. Turley) that Judge Porteous could work 
with the proposed deadlines and the Committee’s hearing dates. 

On June 8, 2010, Judge Porteous missed a filing deadline under the Scheduling Order. 
After an inquiry regarding the missed deadline by the Committee staff, Mr. Turley provided a 
letter on June 9, 2010, indicating that he joined the defense team “in part to review this alleged 
conflict of interest raised by House and Senate counsel” and that after completing this review he 
now believed "it is necessary for Mr. Westling to remove himself from representing Judge 
Porteous in relation to Article II and Marcotte-related issues to avoid even the appearance of a 
conflict of interea in this case.”^ The letter then stated that “[a] continuance is necessary to 
address current matters on the schedule.” This was the first notice given to the Committee of 
Mr. Turley’s conflicts review and the resulting change in representation. 

At a June 10, 2010, meeting with the Committee staff, Mr. Turley reiterated Judge 
Porteous’s request for a continuance and was advised to file promptly a motion for modification 
of the Scheduling Order. In addition, the Committee requested that Judge Porteous file a 
memorandum addressing the conflicts review and analysis under the appropriate rules of 
professional responsibility. In response. Judge Porteous filed the pending Motion for a 
Continuance on June 11, 2010, and Mr. Turley submitted a letter on June 13, 2010, outlining his 
conflict analysis.^ 

Counsel for Judge Porteous proposes a bifurcation of representation on the Articles of 
Impeachment whereby the full team including Mr. Westling would defend against Articles I and 
HI but only Mr. Turley, Mr. Schwartz, Mr. Mcitl, and Mr. O’Connor will defend against Articles 
II and IV. With the start of the Conunittee’s evidentiary hearings still six weeks away, Judge 
Porteous seeks an eight-week continuance of the heatings. 


’ Letter of Jonathan Turley to the Hrmorable Claire McCaskilt and the I lonorabic Orrin 0. Hatch at 2 (June 9, 20 1 0). 
Both the Motion and the Mr. Turley's letter mistakenly assert that the House objects to this alleged conflict of 
interest. This is incotrect. The House has consistently stated that even as it raises the potential conflict for the 
record, it does not seek the disqualification of Mr. Westling from any part of the case. 

■* Letter of Jonathan Turley to the Honorable Claire McCaskill and the Honorable Orrin G. Hatch (June 13, 2010) 
(“June 13 Tinley Letter”). 

- 2 - 
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STANDARD 

impeachment has a unique role in our constitutional order.^ The Supreme Court has 
recognized that “the whole of the impeachment power is divided between the two legislative 
bodies, with the House given the right to accuse and the Senate given the right to judge,” and that 
the impeachment proceeding is independent of, and not akin to, a civil or criminal proceeding.'’ 
The Founders’ deliberate act of endovring the House and Senate with the impeachment power 
leads to a distinctive process that is neither subject to judicial review nor constrained by the 
procedures of the judicial branch. 

Under Rule XI, the Committee is called on “to receive evidence and take testimony 

[and to] report to the Senate in writing a certified copy of the transcript of the proceedings and 
the testimony had and given before such committee.”’ The Senate has also authorized the 
Committee “to report to the Senate a statement of facts that are uncontested and a summary, with 
appropriate references to the record, of evidence that the parties have introduced on contested 
issues of fact.”* With these guidelines and subject to review by the full Senate, the Committee 
has broad discretion to manage the evidentiary proceedings and prepare a record for delibwation 
by the full Senate.* The Senate’s delegation of responsibility to this Committee comes with the 
inherent power to supervise — ^and, if necessary, disqualify counsel appearing before it. 

DISCUSSION 

The Committee must first confront a conflict-of-interest issue that Judge Porteous and his 
counsel have either willfully ignored or unreasonably excused since Mr. Westling was first 
retained. Even viewing the facts in the light most favorable to Judge Porteous and Mr. Westling, 
the October 29 letter fit)m the House alerted them of this serious issue. Indeed, Mr. Westling 
sought informed consent waivers from the Marcottes in an attempt to salvage his representation 
of Judge Porteous. Yet even after being denied such waivers, Mr. Westling did not withdraw but 
instead opted only to bring in other counsel to cross-examine the Marcottes.'* This failure to 
withdraw is professionally and ethically inexcusable. As explained below, neither Mr. 
Westling’s partial withdrawal nor Mr. Turley’s proposal to screen Mr. Westling from Article II 
and rV resolve the conflict of interest under the applicable rules of professional responsibility. 


’ See U.S. Const, ait. I , §§ 2, 3. 

‘ Nixon w. UnlKd Stales, 506 U.S. 224, 236 (I993)(iejecting judicial review of the Senate’s impeachment 
procedures based on the Conaitution’s commiimcnt of’the sole Power to try all Impeachments" to the Senate); id 
at 234 (citing U.S. Const, art 1, § 3, cl. 1). 

^ Rule XI, Procedure and Quidelines for impeachment Trials in the United States Senate (August IS, 1986). 

• S. Res. 1 1 1-458 § 5 (March 17, 2010). 

’ Under Rule XI, the fUll Senate retains oversight over all actions taken by the Committee; therefore. Judge Porteous 
will have the opportunity to seek relief ftom the full Senate. 

Even after Mr. Westling’s co-counsel did not appear at a December 2009 hearing where the Marcoittes testified 
before the House Impeachment Task Force, he waited to address the conflict until May 20 10. 

-3- 
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I. Conflict of Interest 

Prompted by new information disclosed in the June 9 letter from Mr. Turley, the 
Committee staff sought more information at the June 10 meeting regarding the conflict of 
interest in Mr. Westling’s representation of Judge Poiteous, the conflicts review conducted by 
Mr. Turley, and how the proposed bifurcated representation addressed the actual conflict 
idendfied. Although the parties were aware of this issue in October 2009, the material facts 
underlying the conflict were not fully disclosed to the Committee until the June 10 meeting. 
Since mid-May, Judge Porteous and his attorneys have put forth three different arrangements to 
address Mr. Westling’s conflict." None of the proposals offered by Mr. Westlirtg and Mr. 
Turley adequately address the glaring conflict of interest.'^ 

A. Mr. Westling has a conflict of interest in representing Judge Porteous. 

There is no doubt that Mr. Westling has a conflict of interest under both the District of 
Columbia Rules of Professional Conduct and the American Bar Association Model Rules of 
Professional Conduct." Unless informed consent of each affected client is secured, D.C. Rule 
1.7(b) states that “a lawyer shall not represent a client with respect to a matter if: (1) That matter 
involves a specific party or parties and a position to be taken by that client in that matter is 
adverse to a position taken or to be taken by another client in the same matter even though that 
client is unrepresented or represented by a different lawyer.”" Mr. Westling has a Rule 1.7(b)(1) 
conflict here as Judge Porteous’ s position is adverse to a position to be taken by the Marcottes, 
another current client of Mr. Westling, in this proceeding. 

Mr. Westling argues that Rule 1 .7(d) allows him to continue representing Judge Porteous 
despite his Rule 1.7(bXI ) conflict. Subpart (d), often referred to as the “thrust-upon” exception, 
states; “If a conflict not reasonably foreseeable at the outset of representation arises under 
paragraph (b)(t) after the representation commences, and is not waived under paragraph (c), a 
lawyer need not withdraw from any representation unless the conflict also arises under 
paragraphs (bX2), (bX3), or (b)(4)."" At the June 10 meeting, Mr. Westling suggested that this 


" At the May 18 meeting, Mr. Westling reiterated his longstanding position that his conflict was sufficiently 
addressed if he did not cross-examine the Marcottes. In the face of Senate l.eg8l Counsel’s skepticism regarding 
this arrangement, Mr. Westling afgiarently requested a separate conflicu analysis by Mr. Turley. In bis June 8 letter, 
Mr. Turley represented that Mr. Wesiling's conflict could be mitigated if be was screened from Ailicle II, which 
alleges comqX conduct involving the Marcottes. When asked by Senate Legal Counsel at the June 10 meeting why 
Mr. Westling should not also be screened from Article IV, which incorporates Marcotte-related allegations, Mr. 
Turley conceded that Mr. Westling should be screened from both Article II and IV. 

Ind^, Mr. Turley’s June 1 3 letter raises concerns about some of the earlier proposals for addressing the conflict. 
See June 13 Turley Letter at 1 1 , 

’’ The applicable provisions under Ibe D.C. Rules and the Model Rules are substantially similar: therefore, the 
analysis under both yields the same conclusion. See D.C. Rules of Profl Conduct R. 1 .7 (2006); Model Rules of 
Prof I Conduct R. 1.7 (2009). As Mr. Westling is a member of the D.C. Bar and Mr. Turly’s analysis relied on the 
D.C. Rules, the Committee o[Ms to examine this issue under the D.C. Kule.s. 

“ D.C. Rules of Prof I Conduct R. 1.7(bXI): see also id, R. 1.7(c). 

'’/cf.,R. 1.7(d). 
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exception applied here because he had a reasonable basis for concluding at the time Judge 
Porteous retained him that the Marcotte-related allegations would not be part of the impeachment 
inquiry since those allegations were not part of the Judicial Council’s investigation and report. 

Mr. Westling’s reliance on subpart (d) is not credible and undermined by his long 
involvement in representing Mr. Marcotte in a related crimiital matter. According to Mr. 
Turley’s June 13 letter, Mr. Westling represented Mr. Marcotte from at least 2004 through 2006 
in the Justice Department investigation that led to a guilty plea for Mr. Marcotte and, later, the 
referral of Judge Porteous to the Judicial Council of the Fifth Circuit: “As part of the plea 
agreement, Louis Marcotte agreed to cooperate with the government, which continued until 
2006. As part of this cooperation, Mr. Westling participated in various meetings with the 
government, including but not limited to a meeting with the Justice Department’s Public 
Integrity Section which was investigating Judge Porteous.”'* Thus, he was well aware that the 
relationship between Judge Porteous and the Marcottes was being investigated years before he 
was retained by Judge Porteous in 2008. The accusations of corrupt conduct by Judge Porteous 
and the Marcottes were also included in the Justice Department referral letter to the Judicial 
Council dated May 18, 2007. While Judge Porteous (and Mr. Westling) may have been hopeful 
that those allegations would not be included in the Articles of Impeachment, the inclusion of 
those allegations was reasonably foreseeable. 

In addition, as Mr. Turley noted in the June 13 letter, there arc strong arguments that Mr. 
Westling also has a conflict under Rule 1.7(bX2) and (b)(3).'’ These provisions bar 
representation where: “(2) Such representation will be or is likely to be adversely affected by 
representation of another client; [or] (3) Representation of another client will be or is likely to be 
adversely affected by such representation.”'* As Article II centers on Marcotte-related conduct 
and Article IV also references the Marcottes, the ongoing duties of loyalty and confidentiality to 
the Marcottes will unavoidably impair Mr. Westling’s representation and defense of Judge 
Porteous. Similarly, his representation of Judge Porteous here will complicate his defense of the 
Marcottes in the civil matter now pending in federal court and potentially interfere with their role 
as witnesses in this proceeding. 

The Committee therefore finds that Mr. Westling has a conflict of interest under Rule 
1.7(bKl),(bK2), and (b)(3). 

B. The proposed solution of screening Mr. Westling from Articles II and IV 
does not cure the conflict. 

As outlined by Mr. Turley in his June 9 letter, at the June 1 0 meeting, and in the June 1 3 
conflicts letter, Judge Porteous proposes to address the conflict by creating a flrewall screening 


“ June 13 Turley Letto' at 1. 

"/datS. 

'* The “thrust upon” exception under sul^n (d) expressly excludes (bX2) and (bX3) conflicts. See id, R. 1.7(d). 
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Mr. Westling and his firm from the defense against Articles II and IV. Despite settling on and 
recommending this arrangement, Mr. Turley raised for the first time in his June 13 letter that he 
“believe[s] a compelling argument can be made, with suflicienl time to prepare for new counsel, 
that there is no alternative to complete withdrawal.”^® 

The Committee is deeply troubled that this obvious conflict, which Judge Porteous and 
Mr. Westling have known about since October 2009, was not promptly and squarely resolved. 
When viewed in light of the abrupt changes in representation and delays in the proceedings 
before the Judicial Council, there is considerable doubt whether Judge Porteous has made a good 
faith effort to resolve this conflict. The wavering and evolving analysis and proposed remedies 
offered by counsel has complicated and frustrated the prompt resolution of this issue. 

Even the final solution recommended by Judge Porteous to limit Mr. Westling to his 
defense against Articles I and III is problematic. Mr. Turley assumes but does not cite any 
supporting authority resolving this type of conflict with a screen or firewall.^* Just as a civil or 
criminal case with multiple claims or counts is still one “matter” under the rules of professional 
conduct, the Senate's trial of the four Articles of Impeachment is also a single matter. While a 
“firewall” to exclude an attorney from discussing matters that present a conflict may be a 
permissible solution for conflicts imputed to other attorneys in a law firm, a screen cannot 
resolve the conflict caused by one attorney’s representation of two adverse clients. 

C. Absent informed consent of the Marcottes and Judge Porteous, Mr. 

Westling must be disquaUfied as counsel in this matter. 

Although no party moves for the disqualification of Mr. Westling, the Committee cannot 
ignore a conflict of interest that threatens the integrity of the proceedings on Articles II and IV, 
The sole remedy for resolving this conflict without the disqualification of Mr. Westling is for 
Judge Porteous and the Marcottes to “provideQ informed consent to such representation after ftill 
disclosure of the existence and nature of the possible conflict and the possible adverse 
consequences of such representation.”^^ The Marcottes — key witnesses on Articles II and IV — 
have refused to give informed consent to Mr. Wcstling.^^ Therefore, the Committee has no 
choice but to disqualify Mr. Westling as counsel in this matter. 

II. The Committee’s Schedule 

More than six weeks remain until the evidentiary hearings under the current Scheduling 
Order. Because of Mr. Wcstling’s failure to address this conflict, the Committee is forced to 
modify the current schedule to allow Judge Porteous’s remaining counsel more time to pre{^e 


’’.See lime 13 Turley Letter at 9-13. 

"Wetll. 

See id 

“ D.C. Rules of Prof 1 Conduct R. 1.7(c). 

” June 13 Turley Letter at 2. 
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for the evidentiary hearings. The Judicial Council for the Fifth Circuit addressed these 
underlying matters in 2007. The House impeachment proceeding in diis matter began in 
September 2008 and resulted in Articles of Impeachment adopted on March 17, 2010.^^ Based 
on Judge Porteous’s participation in these earlier proceedings, a continuance of the evidentiary 
hearings of two months (or longer) is not warranted.^* 

The evidentiary hearings before the Committee arc hereby continued to September 13, 
2010. This resolution is appropriate given that Judge Porteous has been fully aware of this issue 
for almost eight months. The House’s discovery production is now complete.^ This provides 
remaining counsel twelve full weeks to prepare for the evidentiary hearings. Counsel for Judge 
Porteous and the House are advised that no further continuances based on this issue shall be 
granted. The Committee’s May 26 Scheduling Order is modified as follows: 


All Pre-Trial Motions Due 
Response to Pre-Trial Motions Due 
Witness Immunity Requests Due 
Witness Subpoena Requests Due 
Committee to Hold Hearing on Motions 
Witness Lists and Proposed Stipulations Due 
Responses/Objections to Proposed Stipulations Due 
Reply to Objections to Proposed Stipulations Due 


July 21, 2010 
July 28, 2010 
August 2, 2010 
August 2, 2010 
August 4, 2010 
Augusts, 2010 
August 12, 2010 
August 19,2010 


Meeting of All Counsel Re: Stipulations & Objections, Exhibits, Witnesses August 26, 2010 


Pre-Trial Statements Due 


September 1, 2010 


Committee to Hold Evidentiary Hearings September 13-17, 2010 

All Post-Trial Briefs Due September 24, 2010 


“ H. Res. 1 1 1-1031 (March 17, 2010). Judge Porteous and his counsel have had the benefit of the House Judiciary 
Committee’s report (published in March 2010) summarizing the evidence in support of the Articles. 

” Judge Porteous cites the length of the impe^meid trial proceedings against Judge Alcee Hastings as a reference 
for the reasomdileness of his request for continuance. Judge Hastings’s impeachment is ibe ftr outlier in terms of 
length duration for Senate impeachment proceedings. Of the eleven federal judges impeached and tried in the 
Senate, the duration of Senate impeachment proceedings has varied from 34 to 437 days. Congressional Research 
Service, The Rote the Senate in Judieial Impeachment Proceedings (April 9, 2010) (calculating for each 
impeachment proceeding the duration between the day the Senate first formed itself as a Court of Impeachment and 
the Senate’s final vcAt on the articles). Alt but two impeachmenis trials were resolved within six months. Id. 

^ Letter of Alan Bartm to Richard Westling and Jonahan Turley (June IS, 2010). 

-7- 


VerDateNov 24 2008 


21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00649 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN: DPROCT 



632 


Unless otherwise ordered, ail filing deadlines ^liail be submitted in MS Word and PDF 
formate via electronic mail to lilmgs@sitc.senate.gov no later than 5:00 p.m. on the due date. 
Two (2) copies should also be submitted in paper form with the Clerk of the Committee (or her 
designee) in B-34A of the Russell Senate OiUce Building soon thereafter. Unless expressly 
modified, all other requirements of the Committee’s May 26 Scheduling Order remain in effect. 

CONCLUSIWI 

For these foregoing reasons, the Committee disqualifies Mr. Witling as counsel of 
record and grants in part and denies in part Judge Porteous’s Motion for a Continuance. Judge 
Porteous’s Motion for Hearing is denied. 


Dated: June 21, 2010 


CLAIRE McCASKILL 
Chairman 





ORRIN G, HATCH 
Vice Chairman 
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the GEORGE 
WASHINGTON 
UNIVERSITY 
LAW SCHOOL 


Jonathan Turley 

J.B. AND Maurice C. Shapiro Professor 
OF PuaLic Interest Law 


June 14,2010 


By Electronic Mail and Courier Delivery 

The Honorable Claire C. McCaskill, Chair 
The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re: The Impeachment Trial of Judge G. Thomas Porteous. Jr. 

Dear Senator McCaskill and Senator Hatch: 


Over the weekend, I supplied a full analysis of the conflict of interest raised in 
this case vis-a-vis Mr. Richard Westling and his firm Ober Kaler. As part of that 
analysis, I noted that a possible conflict of interest of Louisiana lawyers Sam Dalton and 
R6my Voisin Stams had been raised at the last meeting by Mr. Westling. We stated that 
both lawyers had been advising Judge Porteous in Louisiana and would not have a role in 
the trial. Following the recent meeting, the matter was raised with both lawyers. This 
afternoon I received confirmation that both lawyers are formally withdrawing fi'om any 
role in these proceedings. 

Respectfully, 


Jonathan Turley 

Co-Lead Counsel to Judge G. Thomas Porteous, Jr. 


Thomas Jipping, Esq. 
Derron Parks, Esq. 
Morgan Frankel, Esq. 
Alan I. Baron, Esq. 
Mark Dubester, Esq. 
Harold Damelin, Esq. 


The George Washington University Law School 
2000 H Street, NW • Washington, DC 20052 • 202-994-7001 • 202-994-9811 
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Law Offices 
of 

Samuel S. Dalton 
Attorney At Law 


Correspondence 
P.O. Box 10501 
Jefferson, LA 70181-0501 


2(M)1 Jefferson Highway 
Jefferson, Louisiana 70121 
Phone (504) 835-4289 
Fax (504) 835-4302 


File# J:\PORTEOUS\CONFLICT ISSUE - \VESTLINGi06^4.2010 - Conflict - Trasmit 
Letssd.wpd 


June 24, 2010 


The Honorable Claire McCaskill, Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


The Honorable Orrin G. Hatch, Vice Chair 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, D.C. 20002 


Re; The Impeachment Trial of the Honorable G. Thomas Porteous. an Article in Judge . 

Motion To Withdraw From the Renresentation Of Honorable G. Thomas Porteous. an 
Article HI Judge . 

GREETINGS SENATOR McCASKILL AND SENATOR HATCH: 

Please notice the Joint Motion To Withdraw by Attorney Samuel S. Dalton (LSBA# 4473) and 
Attorney Rimy Voisin Stams from the Representation of G. Thomas Porteous, an Article III Judge. 

The Motion, with the exhibits, is self- explanatory in that it exhibits a conflict of interest that requires 
withdrawal by the undersigned attorneys. 

Thank you for your attention and patience in this matter. 

Sincerely, 




OTL. 


Samuel $. Dalton (LSBA# 4473) 
Attorney At Law 
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3lti Senate o( ?Hmt^ 

Sitting as a Court of Impeachment 

• 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr^ ) 

United StatM District Judge for the ) 

Eastern Dhitrict of Louisiana ) 

) 


JOINT MOTION TO WITHDRAW FROM REPRESENTING 
THE HON. G. THOMAS PORTEOUS, AN ARTICLE III JUDGE 

BY 

ATTORNEY SAMUEL S. DALTON (LSBA# 4473) 

AND 

ATTORNEY REMY VOISIN STARNS (LSBA 26522) 

NOW BEFORE THE SENATE OF THE UNITED STATES, SITTING AS A COURT 
OF IMPEACHMENT, comes Samuel S. Dalton, attorney at law (LSBA# 4473) and R6my 
Voisin Stams, members, in good standing of the Louisiana State Bar Association, the 5"* 
Circuit Bar Association, and admitted to practice law and appear in the Supreme Court of the 
United States of America, hereinafter referred to as Movers, appearing herein for the sole 
purpose of informing the Senate of the United States, Sitting as a Court of Impeachment, 
that: 


1. It has become mandatory, as a matter of Ethics and Professionalism, that 
withdrawal, by Movers, from any representation of the Honorable G. Thomas 
Porteous, Jr., an Article HI Judge of the United States District Court for the Eastern 
District of Louisiana, in the above Entitled Matter for the following reasons: 


Page 1 of 24 -Motion to Withdraw 
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A) The Honorable G. Thomas Porteous has been Impeached by the United 
States House of Representatives and faces trial, in the United States Senate, 
upon Four Articles of Impeachment approved by the House of Representatives; 
and,’ 

B) The Louisiana Rules of Professional Conduct for Attorneys, Rule 1.7 thereof 
provides, to-wit: 


RULE 1.7. 

Louisiana Rules of Professional Conduct 

CONFLICT OF INTEREST: CURRENT CLIENTS 

(a) 

Except as provided in paragraph (b), a lawyer shall not represent a client if 
therepresentation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: 


(1) 

the representation of one client will be directly adverse to another client; or 


(2) 

there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer’s responsibilities to another client, a former 
client or a third person or by a personal interest of the lawyer. 

(b) 

Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), 
a lawyer may represent a client if: 


(1) 

the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 


(2) 

the representation is not prohibited by law; 


(3) 

the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and 



each affected client gives informed consent, confirmed in writing. 


' See Exhibit A, Articles of Impeachment, attached hereto and made a part hereof. 
Page 2 of 24 -Motion to Withdraw 
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AND, 

Q The District of Columbia Rules of Professional Conduct for Attorneys, Rule 
1.7 thereof provides, to-wit: 


Rule 1.7— Conflict of Interest: Ceneral Rule 

(a) A lawyer shall not advance two or more adverse positions 
in the same matter. 

(b) Exc^t as permitted by paragraph (c) below, a iawyffl' 
shall not represent a client with respect to a matter if: 

(1) That matter involves a ^>edflc party or parties and a 
position to be taken by that client in that matter is advise to a 
position tak^ or to be taken by ar>other client in the same 
matter even though that di»>t is unrepresented or rc^esented 
by a different lawyer; 

(2) Such representation will be or is likely to be adversdy 
affected by representation of another client; 

(3) Representation of an^er dient will be or is likely to 
be adversely affected by su^ representation; 

{4} The lawyer's professionai Judgment on behalf of tire 
dient will be or reasonably may be adversely affected by the 
lawyer's responstbUities to or interests in a third party or the 
lawyer's own finandal, busines, property, or personal 
interests. 

(c) A lawyer may represent a dient with respect to a matter 
in the drcumstances described in paragraph (b) above if 

(1) Each potentially affected dient provides tnformed 
consent to sudi representetion after full disclosure of the 
existence and nature of the possible conflict and toe possible 
adverse consequences of sudi representetion; and 

(2) The lawyer reasonably believes that the lawyer will be 
able to provide competent and diligent representetion to each 
affected dient. 

(d) If a conflict not reasonably foreseeable at the outset 
representation arises under paragraph (b)(1) after the 
representation commences, and is not waived under paragraito 
(c), a lawyer need not withdraw horn any representation 
unless toe confHct also arises under paragraphs (b)(2), (b)(3), 
or (b)(4). 


Each of the foregoing Rules mandate the withdrawal of any representation of the said 
G. Thomas Porteous, an Article III Jndge, in the above entitled Impeachment Proceedings, by 
Movers, because: 

Page 3 of 24 -Motion to Withdraw 
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1) Rhona Danos is listed as an witness, in the prosecution of this matter, in the 
letter dated April 13, 2010, addressed to Honorable Claire McCaskill, 
Chairman, and Honorable Orrin Hatch, Vice Chairman, Senate Rule IX 
Impeachment Committee by House Managers, Adam Schiff and Bob 
Goodlatte^; and, 

2) Movers are presently, at ail relevant times herein, represented Rhona Danos 
in the matter entitled Rhonda Danos v. Edith Jones, Chief Judge, et al. No. 09- 
6299 on the Docket of the United States District Court for the Eastern District 
of Louisiana’; and, 

3) Movers, at all times relevant, were under the belief that a waiver could cure 
the current and actual conflict of interest, however, after learning of the attitude 
and interpretation placed upon the Louisiana and the District of Columbia 
Rules of Professional Conduct (1.7) relative to conflict of interest, by Adam 
Schiff, Chairman, Impeachment Task Force and Bob Goodlatte, Ranking 
Member, Impeachment Task Force.'* Movers consulted with other Attorneys 
and realized that such conflict cannot be cured by a waiver from a fully 
informed client; it being impossible to fully inform Rhonda Danos of the 
consequences of this dual representation, without disclosing privileged 
information. 


This court has consistently held that a defense 
attorney required to cross-examine a current or former 
client on behalf of a current defendant suffers from an 
actual contlicL See . e.g. . State v. Cannouche . 508 So.2d 
at 804; Franklin . 400 So.2d at 620 ("(W]e must agree 
with the defendant's attorney, and with the trial judge, 
that an actual conflict arose when the state called 


’See Exhibit B, April 13, 2010 letter by Adam Schiff and Bob Goodlatte, attached hereto 
and made a part hereof. 

’See Exhibit C, Excerpts from Federal Complaint wherein Rhonda Danos appears as 
Plaintiff, represented by Movers, attached hereto and made a part hereof. 


’See Exhibit D, letter of October 29, 2009, addressed to Attorney Richard Westling, 
attached hereto and made a part hereof. 
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[counsel's former client] to the stand. [Counsel] was 
put in the unenviable position of trying zealously to 
represent the defendant at trial while simultaneously 
trying to protect the confidences of a former client who 
was testifying for the state against the defendant"); see 
also Dane S. Ciolino, ed., Louisiana Rules of 
Professional Conduct . Rule 1.7 comment 3 (L.S.B.A. 

2001) ("As a general proposition, loyalty to a client 
prohibits undertaking representation directly adverse 
to that client without that client's consent"). State of 
Louisiana v. Cisco, No. 2001-KA-2732 (La. S.Ct 
December 3,2003, Rehearing Denied January 16, 

2004, 861 So.2d 118 (La. S.Ct 12/03/2003) at pg. 

130 (Italics and underlined added); 

In view of the foregoing premises and the Rules of Professional Conduct for Attorneys, 
Movers are obligated to recognize the “actual and current conflict of interest” outstanding 
herein, thereby mandating the withdrawal and the removal of themselves from rendering any 
legal representation on behalf of the said G. Thomas Porteous in the above entitled 


Impeachment Proceedings; and. 


IT IS SO MOVED. 



Samuel S. Dalton (LSBA# 4473) 

R6my Voi\in Stams 

2001 Jefferson Highway 

2001 Jefferson Highway 

P.O. Box 10501 

P.O. Box 10501 

Jefferson, LA 70181-0501 

Jefferson, LA 70181-0501 


(504) 835-4289 / FAX 835-4302 (504) 835-4289 / FAX 835-4302 
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CERTIFICATE 

I HEREBY CERTIFY THAT ON THE 24tfa DAY OF JUNE, 2010, 1 SERVED COPIES OF 
THE FOREGOING BY 1“* Class Mail and/or ELECTRONIC MEANS ON THE HOUSE 
MANAGERS, THROUGH COUNSEL, AT THE FOLLOWING EMAIL AND/OR 
ADDRESSES, TO-WIT: 


Alan Baron > abaroB@sevfartfa.coni 
Mark Dubester > mark.dbester@mail.hOBse.gov 
Harold Damelin - Harold.damelin@malLbouse.gov 
Morgan Frankel > Morgan J. Frankel 
Attorney at Law 
Of^ce of Senate Legal Counsel 
642 Hart Senate Office Building 
Washington, ».C. 20510-7250 
Kirsten Konar > kkoaar@sevfartli.coni 


Jessica Klein - iessica.klein@mail.iiouse.gov 
Richard Westling > rwwestling@.ober.com 

P. J. Meitl • Dimeiti@brvancave.com 
Jonathan Turley - lturiev@law.gwu.edu 
Rebecca Seidel - United States Senate 

Impeachment Committee 
Russell Senate Office Building 
Room B'JdA 
Washington, DC 20002 


I FURTHER CERTIFY THAT THE EXHIBITS, ATTACHED HERETO AND MADE A 
PART HEREOF, ARE TRUE AND CORRECT COPIES OF WHAT THEY PURPORT TO 





Crl\- 


Samuel S. Dalton, (LSBAII4473) 
Attorney 
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H. Res. 1031 

In the House of Representatives, U.S., 

March 11,2010. 

Impeaching G. Thomas Porteous, 3r., judge of the United States District Court for the Eastern District of 
Louisiana, for high crimes and misdemeanors. 

Resolved, That G. Thomas Porteous, Jr., a judge of the United States District Court for the Eastern 
District of Louisiana, is impeached for high crimes and misdemeanors, and that the following articles 
of impeachment be exhibited to the Senate: 

Articles of impeachment exhibited by the House of Representatives of the United States of America 
in the name of itself and all of the people of the United States of America against G. Thomas 
Porteous, Jr., a judge in the United States District Court for the Eastern District of Louisiana, in 
maintenance and support of its impeachment against him for high crimes and misdemeanors. 

Article I 

G. Thomas Porteous, Jr., while a Federal judge of the United States District Court for the Eastern 
District of Louisiana, engaged in a pattern of conduct that is incompatible with the trust and 
confidence placed in him as a Federal judge, as follows: 

Judge Porteous, while presiding as a United States district judge in Lifemark Hospitals of Louisiana, 
Inc. V. Liljeberg Enterprises, denied a motion to recuse himself from the case, despite the fact that 
he had a corrupt financial relationship with the law firm of Amato & Creely, P.C. which had entered 
the case to represent Liljeberg. In denying the motion to recuse, and in contravention of clear canons 
of judicial ethics, Judge Porteous failed to disclose that beginning in or about the late 1980s while 
he was a State court judge in the 24th Judicial District Court in the State of Louisiana, he engaged 
in a corrupt scheme with attorneys, Jacob Amato, Jr., and Robert Creely, whereby Judge Porteous 
appointed Amato's law partner as a curator' in hundreds of cases and thereafter requested and 
accepted from Amato & Creely a portion of the curatorship fees which had been paid to the firm. 
During the period of this scheme, the fees received by Amato & Creely amounted to approximately 
$40,000, and the amounts paid by Amato & Creely to Judge Porteous amounted to approximately 
$ 20 , 000 . 

Judge Porteous also made intentionally misleading statements at the recusal hearing intended to 
minimize the extent of his personal relationship with the two attorneys. In so doing, and in failing 
to disclose to Lifemark and its counsel the true circumstances of his relationship with the Amato & 
Creely law firm. Judge Porteous deprived the Fifth Circuit Court of Appeals of critical information 
for its review of apetition for a writ of mandamus, which sought to overrule Judge Porteous's denial 
of the tecusal motion. His conduct deprived the parties and the public of the right to the honest 
services of his office. 
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Judge Porteous also engaged in corrupt conduct after the Lifemark v. Liljeberg bench trial, and while 
he had the case under advisement, in that he solicited and accepted things of value from both Amato 
and his law partner Creely, including a payment of thousands of dollars in cash. Thereafter, and 
without disclosing his corrupt relationship with the attorneys of Amato & Creely PLC or his receipt 
from them of cash and other things of value. Judge Porteous ruled in favor of their client, Liljeberg. 

By virtue of this corrupt relationship and his conduct as a Federal judge. Judge Porteous brought his 
court into scandal and disrepute, prejudiced public respect for, and confidence in, the Federal 
judiciary, and demonstrated that he is unfit for the office of Federal judge. 

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be 
removed from office. 

Article II 

G. Thomas Porteous, Jr., engaged in a longstanding pattern of corrupt conduct that demonstrates his 
unfitness to serve as a United States District Court Judge. That conduct included the following; 
Beginning in or about the late 1980s while he was a State court judge in the 24th Judicial District 
Court in the State of Louisiana, and continuing while he was a Federal judge in the United States 
District Court for the Eastern District of Louisiana, Judge Porteous engaged in acorrupt relationship 
with bail bondsman Louis M. Marcotte, III, and his sister Lori Marcotte. As part of this corrupt 
relationship. Judge Porteous solicited and accepted numerous things of value, including meals, trips, 
home repairs, and car repairs, for his personal use and benefit, while at the same time taking official 
actions that benefitted the Marcottes. These official actions by Judge Porteous included, while on 
the State bench, setting, reducing, and splitting bonds as requested by the Marcottes, and improperly 
setting aside or expunging felony convictions for two Marcotte employees (in one case after Judge 
Porteous had been confirmed by the Senate but before being sworn in as a Federal judge). In 
addition, both while on the State bench and on the Federal bench. Judge Porteous used the power 
and prestige of his office to assist the Marcottes in forming relationships with State judicial officers 
and individuals important to the Marcottes' business. As Judge Porteous well knew and understood, 
Louis Marcotte also made false statements to the Federal Bureau of Investigation in an effort to assist 
Judge Porteous in being appointed to the Federal bench. 

Accordingly, Judge G. Thomas Porteous, Jr., has engaged in conduct so utterly lacking in honesty 
and integrity that he is guilty of high crimes and misdemeanors, is unfit to hold the office of Federal judge, 
and should be removed from office. 

Article III 

Beginning in or about March 2001 and continuing through about July 2004, while a Federal judge 
in rite United States District Court for the Eastern District of Louisiana, G. Thomas Porteous, Jr., 
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engaged in a pattern of conduct inconsistent with die trust and confidence placed in him as a Federal 
judge by knowingly and intentionally making material &lse statements and representations under 
penalty of peijury related to his personal bankruptcy filing and by repeatedly violating a court order 
in his bantaptcy case. Judge Porteous did so by— 


(1) using a false name and a post office box address to conceal his identity as the debtor in 
the case; 

(2) concealing assets; 

(3) concealing preferential payments to certain creditors; 

(4) concealing gambling losses and other gambling debts; and 

(5) incurring new debts while the case was pending, in violation of the bankruptcy court's 
order. 

In doing so. Judge Porteous brought his court into scandal and disrepute, prejudiced public respect for 
and confidence in the Federal judiciary, and demonstrated that he is unfit for the office of Federal judge. 

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be 
removed from office. 


Article JV 

In 1 994, in connection with his nomination to be a judge of the United States District Court for the Eastern 
District of Louisiana, G. Thomas Porteous, Jr., knowingly made material false statements about his past to 
both the United States Senate and to the Federal Bureau of Investigation in order to obtain the office of 
United States District Court Judge. These false statements included the following; 

(1) On his Supplemental SF-86, Judge Porteous was asked if there was anything in his 
personal life that could be used by someone to coerce or blackmail him, or if there was 
anything in his life that could cause an embarrassment to Judge Porteous or the President if 
publicly known. Judge Porteous answered ’ no' to this question and signed the form under the 
warning that a false statement was punishable by law. 

(2) During his background check. Judge Porteous falsely told the Federal Bureau of 
Investigation on two separate occasions that he was not concealing any activity or conduct 
that could be used to influence, pressure, coerce, or compromise him in any way or that 
would impact negatively on his character, reputation, judgment, or discretion. 
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(3) On the Senate Judiciaiy Committee's ’ Questionnaire for Judicial Nominees', Judge 
Porteous was asked whether any unlavorable information existed that could affect his 
nomination. Judge Porteous answered that, to the best of his knowledge, he did ' not know 
of any unfavorable information that may affect [his] nomination'. Judge Porteous signed that 
questioimaire by swearing that 'the information provided in this statement is, to the best of 
my knowledge, true and accurate'. 

However, in truth and in fact, as Judge Porteous then well knew, each of these answers was materially false 
because Judge Porteous had engaged in a corrupt relationship with the law firm Amato & Creely, whereby 
Judge Porteorrs appointed Creely as a crrrator' in himdreds of cases and thereafter requested and accepted 
from Amato & Creely a portion of the curatorship fees which had been paid to the firm and also had engaged 
in a corrupt relationship with Louis and Lori Marcotte, whereby Judge Porteous solicited and accepted 
numerous things of value, including meals, trips, home repairs, and car repairs, for his personal use and 
benefit, while at the same time taking official actions that benefitted the Marcottes. As Judge Porteous well 
knew and understood, Louis Marcotte also made false statements to the Federal Bureau of Investigation in 
an effort to assist Judge Porteous in being appointed to the Federal bench. Judge Porteous's failure to 
disclose these corrupt relationships deprived the United States Senate and the public of information that 
would have had a material impact on his confirmation. 

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes and misdemeanors and should be 
removed from office. 
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Cottgretfsc of Sniteb i^tatesS 

Obwilfaglaii, SC 20515 


April 13,2010 


The Honorable Claire McCaskill 

Chairman, Senate Rule XI Impeachment Committee United States Senate 
Washington, D.C. 

The Honorable Orrin Hatch 

Vice Chairman, Senate Rule XI Impeachment Committee United States Senate 
Washington, D.C. 

Re: Impeachment of Judge G. Thomas Porteous, Jr. — Preliminary Matters 
Dear Senator McCaskill and Senator Hatch: 

The purpose of this letter is to address the questions set forth in the March 31, 2010 email from 
Senate Legal Counsel Frankel relating to certain preliminary procedural issues in connection with the 
impeachment trial of Judge Porteous. 

Pretrial Motions. The House may raise pre-trial motions regarding the following matters: 

• Motion to admit as substantive evidence specific prior sworn testimony at the Fifth 
Circuit Special Investigative Committee Hearing [the Fifth Circuit Hearing] and at the 
House Impeachment Task Force Hearings where Judge Porteous or his counsel has either 
cross-examined the witness or has been provided the opportunity to do so; 

• Motion to admit as substantive evidence the sworn testimony and other statements of 
Judge Porteous at the Fifth Circuit Hearing; 

• Motion to admit certain documents into evidence, the authenticity and relevance of 
which are not in dispute. These would include, for example, court records (the 
curatorships, the Liljeberg proceedings, and the bankruptcy proceedings) or other similar 
documents. It is possible that this motion will be unnecessary, or will be limited in scope, 
depending on whether a stipulation can be reached with Judge Porteous's counsel on this 
topic; 

• Motion to permit or admit expert testimony; and 

• Motion relating to stipulations, if appropriate. 
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Stipulations as to the authenticity of documents. The House believes that the authenticity of the 
documents that are relevant to the impeachment trial is beyond real dispute. These documents generally 
consist of court records, transcripts, financial records, public records and certain business records. The 
House has already identified those documents which are likely to be used in the Senate trial (using the 
same exhibit numbers from the Report that accompanied the Impeachment Resolution), and has provided 
counsel for Judge Porteous a disc containing the documents and an exhibit list. By separate letter dated 
April 9, 2010, the House has requested 

that Judge Porteous stipulate to the authenticity of the documents on the exhibit list. 

Stipulations as to facts. The House believes that a significant portion of the facts that are alleged 
in the Articles are uncontested or have been established beyond legitimate dispute. As an example. Judge 
Porteous has admitted to pertinent facts surrounding his relationship with attorneys Jacob Amato and 
Robert Creely — including his financial relationship with them prior 

to becoming a Federal judge, his handling of the Liljeberg gr case, his solicitation and acceptance of cash 
from Amato when the case was pending, and his acceptance of other things of value from Amato and 
Creely while the case was pending. Similarly, the essential facts surrounding Judge Porteous’s handling 
of his personal bankruptcy are not in dispute. The House is in the process of preparing a number of 
proposed factual stipulations, and will soon be providing them to Judge Porteous's counsel for review. 

Nonetheless, to expedite the stipulation process, the House suggests that at the time the 
Committee sets a motions schedule in this case, it direct each party to consider stipulations proposed by 
the other party. The House further suggests that "any proposed stipulation of fact [or as to authenticity] . . 
. be accepted as true unless the opposing party file[s] an objection which include[s] a proffer as to why 
the proposed stipulation of fact [or authenticity] should not be accepted as true."' The House urges that 
the Committee direct that this process be completed as of the date that responses to motions are due to be 
filed. 


Evidence from prior proceedings. It is the position of the House that all the testimonial or 
documentary evidence that was admitted into evidence in the Fifth Circuit proceeding is admissible in the 
Senate trial. (As noted, the House may file a motion seeking to admit particular evidence in advance of 
the Senate trial.) At this point in time the House does not anticipate seeking to admit testimony or witness 
statements that have not been subject to cross-examination. The House cannot rule out the possibility that 
circumstances may arise where it would seek to have the Committee consider sworn prior recorded 
testimony or other statements of witnesses whose credibility had not been questioned or whose 
statements relate to facts not in 


1. “Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. Hastings," S. 
Rept. No. 101-156, 101' Cong., 1st Sess. 169(1989). 
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substantial dispute.2 

Witnesses. The House may cal! the following witnesses. The nature of the testimony of the 
respective witnesses is generally described in the Report that accompanied the Articles of Impeachment. 
Depending on the nature of the cross-examination or the defense case generally, it is likely that it will not 
be necessaiy to cal! all of them, and, of course, it may be necessary to cal! other witnesses to address 
factual contentions that may be raised by the defendant. Those who sought immunity in connection with 
the House investigation are indicated. 


Article I 


1 . Robert Creely [Immunity] 

2. Jacob Amato [Immunity] 

3. Leonard Levenson [Immunity] 

4. Donald Gardner 

5. Joseph Mole 

6. Rhonda Danes [Immunity] 

Article 2 

7. Louis Marcotte 

8. Lori Marcotte 

9. Ronald Bodenheimer 

1 0. Bruce Netterville [Immunity] 

11. Mike Reynolds 

12. Jeffrey Duhon 

13. Aubrey Wallace 

Article 3 

14. Claude Lightfoot 

1 5. FBI Special Agent De Wayne Homer 

16. FBI Financial Analyst Gerald Fink 

17. Richard Greendyke 

Article 4 

18. Former FBI Agent Cheyanne Tackett 

1 9. Fonner FBI Agent Robert Hamill 


2See, e.g.., "Report of the Impeachment Trial Committee on the Articles Against Judge Alcee L. 
Hastings," S.Rept. No. 101-156, 101' Cong., IstSess. 170(1989). 
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Length of the case-in-chief. The House believes it can put on its case-in-chief in 30 hours of 
direct testimony. 

Other. On March 23, 2010, the House provided to Judge Porteous all the exhibits cited in the 
House Report, as well as other materials marked as exhibits and an accompanying Exhibit List. (In that 
the Report refers to matters such as procedural and litigation backp'ound that are not going to be part of 
the trial in this case, the Exhibit List contains numerous documents which will not constitute evidence at 
trial.) The House also made available other documents and records for inspection. Judge Porteuos's 
attorneys have already made an initial review of these other documents. (A copy of the letter and Exhibit 
List is attached.) 

A review of the Exhibit List provided to Mr. Westling reveals that there are virtually no materials 
with which Judge Porteous is unfamiliar. A significant portion of the documents on the Exhibit List were 
provided to Judge Porteous in connection with the Fifth Circuit Hearing or consist of testimony taken at 
that Healing.' Other significant sets of records include; 1) various documents describing the procedural 
background in this case; 2) court documents with which Judge Porteous is personally familiar, such as 
the records from the Liljeberg case, over which Judge Porteous presided; and 3) documents consisting of 
the grand juiy-related litigation in this case.4 

Though the Committee on the Judiciary's Impeachment Task Force developed additional 
corroboration for certain of the allegations — such as by obtaining the curatorship orders issued by Judge 
Porteous to Robert Creely, obtaining records of bails set by Judge Porteous that benefitted the Marcottes, 
obtaining the orders by which Judge Porteous set aside convictions, or engaging in further analysis of 
Judge Porteous's financial records related to his bankruptcy — a review of the Articles demonstrates they 
set forth virtually no substantive allegation of which Judge Porteous and his attorney were not personally 
aware: 


3'These include a substantial portion of Exhibits 1 1-49, relating to Amato, Creely, Gardner, 
Levenson andDanos; Exhibits 100-114, consisting of Judge Portoues's financial disclosure reports; 
Exhibits 120-124, consisting of the Lightfoot grand jury testimony; exhibits 124-149, consisting of 
various bankruptcy records; and Exhibits 301-343, consisting of casino records and a few other 
miscellaneous bankruptcy-related records. 

4Exhibits 1-10 are background documents related to the procedural history of this case; Exhibits 
50-68 are Liljeberg court records; Exhibits 400-436 are the litigation documents related to Judge 
Porteous's efforts to keep relevant materials from the House and Senate. In addition. Exhibits 150 
through 200 generally consist of records related to Judge Porteous's seeking and acceptance of trips and 
gifts from various parties that are not charged in the Articles but are contained in the Report. Exhibits 
200 through 300 are Depositions exhibits. Some of these are photographs (and some of the photographs 
include Judge Porteous), but many are duplicates of documents that were marked and listed in other 
places on the Exhibits List and include numerous exhibits related to matters not charged in the Articles, 
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Article I. Judge Porteous has been aware of the details and substance of the Liljeberg allegations 
since in or about late 2003. Judge Porteous was provided with the documents, including grand jury 
testimony, related to his relationships with the Robert Creely and Jacob Amato and his handling of the 
1 Liljeberg case in connection with the October 2007 Fifth Circuit Hearing. At that Hearing, he cross- 
examined Creely, Amato, and Joseph Mole — the critical fact witnesses. Judge Porteous was also present 
at the Task Force Hearing at which those three men testified and were cross-examined by his counsel. 

Article II. Judge Porteous has been familiar with the Marcotte allegations since at least 2003 . 
Indeed, in early 2004, Judge Porteous's criminal defense attorney at the time engaged in affirmative 
defensive efforts on Judge Porteous's behalf to keep him from being charged in the Marcotte corruption 
scheme. These efforts included obtaining from lx)uis Marcotte an affidavit that attempted to exculpate 
Judge Porteous from allegations that he (Judge Porteous) received 

cash in exchange for his taking official acts in lowering bonds. In addition. Judge Porteous's present 
counsel, Mr. Westling, is personally and intimately familiar with the Marcotte allegations — having 
represented Louis Marcotte in connection with his guilty plea in March 2004 and, in fact, having been 
present representing Louis Marcotte during Louis Marcotte's debriefing interviews with the FBI in 
2004.3 The allegations in Article II track the substance and detail of those interviews and Louis 
Marcotte's and Lori Marcotte's Task Force testimony, at which Judge Porteous was in attendance. 

Article III. Judge Porteous has been aware of the details and substance of the bankruptcy 
allegations since at least 2004, when his bankruptcy attorney, Claude Lightfoot, was subpoenaed to the 
grand jury in connection with the Department of Justice criminal investigation. Judge Porteous was 
provided complete discovery on this topic at the Fifth Circuit Hearing, including Lightfoot's prior grand 
jury testimony and his files. He examined Lightfoot and other witnesses at the Fifth Circuit Hearing, and 
Mr. Westling was provided the opportunity to examine Lightfoot at the Task Force Hearing. 

Article IV, As noted above. Judge Porteous is well aware of the allegations and evidence related 
to his relationships both with attorneys Robert Creely and Jacob Amato and with Louis Marcotte — 
information that Judge Porteous is alleged to have concealed in connection with his 1994 background 
check. Furthermore, the evidentiary materials memorializing his statements consist of but a handful of 
documents, some of which were disclosed at the House Task Force hearings in November of 2009. 


5 In a letter dated October 29, 2009, Mr. Schiff and Mr. Goodlatte alerted Mr. Westling to the 
potential conflict of interest in his taking a role in these proceedings on behalf of Judge Porteous that 
would require him to take a position or actions adverse to the Marcottes. It would be appropriate that 
Judge Porteous affirmatively waive any objection to Mr. Westling representing him arising from Mr. 
Westling’s potential conflict so that no issue emerges at trial that would cause Mr. Westling to seek to 
withdraw and thus delay the proceedings. 
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We look forward to working with the Committee to expedite the proceedings in this case. 

Sincerely, 



House Impeachment Manager 


Bob Goodlatte 

House Impeachment Manage 


cc: Morgan Frankel 

Senate Legal Counsel 


Attachments 
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ta«|tbrtkaSaatknB0b«rktarTcna,rREDBnERY,IMte8nte{ 
DbtateJaltabrbaWaateeDbtrictarTi 





mm IS miusy^ 

LORCTTAG. WHYTE 
CLERK 

09-6299 


»ait-||||R3 


NO:( 

I 

aVILACTf(»( 


SEcncmt. 

MAC:_ 


Sakbrllecitrstey 
Jadcaacat pauaaite to 
ItU&CiSMI 

aad 

2SU&CI2MZ 

ate 

StekEpabakbRallaf 
aa tka Cant ilttea 


COTCXACa rOR PKXARAIXWY JPPGMgNT 

Fi«elof 39 


_ADeai 

^teOa^ 

Ooe.No._ 
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mssiifAWiioa m fi i afi ahp 

(SecUag aDMteatoiyJadtgMiatwdcrSSV^CfSZMtANlartegllwMdi^ tfaainiTRA 
VIRES' ACT, dMofitodl k«r^ ly Gnw rnawirt Actaw, o^eredMrrfttcfrAadMriy m 
M cMbcn of TIm Ai 4 icU CmokB tte nMi Omit aad aNNb)r wf 

f nuilw jnw l. — t, — ^|«ntiAiMt,MpMi n«i»AWj t S ti > itifyE i a | ;i l i ji iflniiil<rTtlliiTlt 
UJS.Ci’RaofaaArtkkiaMte, It yWrtiwi afrit haww gtwhw flafcawatyafcact*, 
CMtrittriiMHri Ri|lrttHricrtiwl'‘wdlk« 5 *, AacMbMris.TMiaMiaf'llwSiptrattMri 
FWNcnDoctrfMaadsvMriiMafUACaMl. ArtlekIl,SMiiM 4 (ricc«aMfriclHH«),«i>d 
•riririiMrittetheiUriMriyrittctadiciriCaNMflrilfeliMkCSRritaadflMntyaudltag 
sadiariaBdavicrMrilnivinsari, wulf tha i l — Mi Urn «ri m a ppI l M l i Mri.tg 


INlffiX 

aWTENTS 

PAGE# 

TS&ACXamdDnmMAfietsamte 

(«f39 

pAirryn.AoniiT: 

PACT# 

RkaateDMMS 

SriSf 

PARTY imrENDANTS: 

PACT# 


8af39 


9ri3» 

lriiC» CAMMLYN mNEIM KXNG, la Imt rilldri criMMiy M a Mritr ri A* 
AMiiclriCaaadiri«cPmCiKrilaadbdMdariir 

9ar3» 


9«r99 


9ri39 


l«ri39 

Ja4|g»iaMTHM»OWWClJEMKNT,iakwrrilldri capacity waaMariacritha 
.farictriCaaarilrittaWllhClwritaaJIaihrMaallr 

Mri39 

I 1 

11 


'{MwfWKAaariperfmMriwitiHHitaayaMawriytoactMiri^Mfellltnil^act 
riMridprity b MM wHek k kywd pMran CMftmd IVM it ^ Inr. Sm Lmt 

lNctiwMl7, SiiA EEMm. 
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CONTOJTS 


Jodie PHSOUiA B. OWEN, io her riBeW m * Moibw ^ the 


, riijTJ 


JU.'-i.; 







Jodie SARAH & VAN(^ io her rtMidri o^ocify at • aodbcr «f the JMckl 









beroflheJotfcid 


Jodge FRED BIKRYJohhogkMceiMid^Meoieoibrref the jMBtfaJCoMKfl 
efiMfilttCirciiteiidlodMdoaRf 


JwiidietiaoeodVMMM 


Ferfoel rtUrgettnoe 

(Setried hefonoatiio: iMgei Id -M aad 37-38) 

STATirres 

tVf 

38 U.S.C. f3S4(«K3)(A)(i)t 
Aothorily of Jodkial Cooacile to 
Mider “oo a teoipMoiir haeie tor a 
ttoa ceeteli^ ae AnrtlMr coMe be 
aoiiaed to Ae Jo^ whaee 
eoatet ie the lo^eet at a 

toefto 


PAGE# 


Urf39 


Mat 39 


t9at39 


11 of 39 


11^39 


llirf39 


11 


12«d» 


1Z^» 


t2tf39 


13Hrf39 


ii» I coNfmnrnfWAL 


V.S. CoBit. Art. II |4: 
I«|MochaicBt rcoeoral cboae 
gMog CoognM the eoie peerer to 
fHO*vtaoAfthielllJ«dfe. .... ,^,gfg. 
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STATUTES 


28 U.S.C. S354(aK2KAKii): 
AirthM^ JMdU CMacfl* fin- 
**wwMtigwwfiffcw<iiif wcfc 
hf Mcmt of prfvau 
CMModcMiM”. Metst 


28 U^.C. |3S4<a)(2KAKtti): 
Aattaiitjr ^ Mttdal CawNOi Cir 
*^cw—tiag or wyri»aa < ti a g atfc 


}B4ga hf MtaM af pabUc 
jMw a a c— waf *.' 1S2£S 


28 UJS.C{» 2 (dKl): EackJadMd 


effcctiva aaS capaditiaai 

mWBwMWI >MWi W J>lllCwi wm 

drcait Aay g e a er al ardtr nhtAn 
ta pncttM aad pncaAm AaB be 
BMde araMMadad aa|jr after tMag 
a py i aprta i e friMk aadea aad aa 
»pi>ar«aaWy tor ranairat 

38 UJS.C 1331: 28 UJS.C { 331: 

Caagreiiiiaal traiHaa at fta 
Aalieial Ctalenace at <ha VaMad 
States tar tha paivaaa at 


Md ObabaiOr Act at UM <28 
UiU^i^ataag.) HMS. 


KV.i* t V A S...\ ; 

-j-. >. > ,1. f. / ;•> ; 


!S..ia k .A. 

. ;-.5i X>-'% ?. 


.i- h U.? 

i- /• I' 
X >v >.ii 


*!> ■>. f . I. ji i *■ '• :. A ! 


r. 

.y '••- r 


^ . fc jis > 


ijc, A ^ V. A .:•>.> fay 


aNisnTinKmAL fks 

PROVISIONS 

US.Caart.ArbllI|l:Tkajadicid 
paatr ike Vailed States, skaB 
be vtatad to aae Sapreaw CtauA 
aad to sack kAriw eaarfi as 
Caagrtse fiM tee to iiiM 
eidato ad eabdUte. Tha Radges, 
bath at tha si^rcaM aad bteiM' 
caarto, skaB held tefa’ ^Becs 
dattog gaad btevtew, mmI AaS, 
to state tea, reccire tor totfar 
sorvieca, a catopfai s tiaa , addeh 
shall ato be dtoteshed darb^ 
thdrcMttoBaBeetotoBce. 33<Oa 


UA CtoHt AMd. 1: TapetMaa 
CiaaanaMat tor a retest to 
trisraacss..... 3Stt» 



VS, Csast Assead. S: Tbs Das 
Piactaiaad Bgato fietectlM ChMte 
to ii a a ft 

nib AaMadaMBlegaal p e e l s el i s a 
ehdsM ass esgatosMe aadtr the 
AasadsMaih Daa Piacsts CtosM. 
Srbsilderr.teh.377 OJS. IC3, Mb. 

84 84X »r, IIM, 12 lJUJd 218 
(1N4); BsWag r. Sbsipa, 347 OA. 

417, 4M, 74 8X2. Cn, <84, M Ud. 

884 (19S4). *Egato [ptetcetlaa 
SM lyeh totbento dan a d sie Bt aiaa 
It tha ssM as tost aadtr toe 

■taviMMtk BmUmP Va 

V^4UV3.U^9$SXX$n, 
$7$,4$UUM4m0§7^ 34«fJ9 
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Case 2:09-cv-06«e-WHA-DEK Document 1 Filediil15/09 Page 39 of 39 

3. TheJiididalCoaBdl«facF1fthai«ttttMiiiiiiittedM‘‘rarJMI7JtES”actby 
issuing an “Order that Judge Porteons* aattoritjr to eni|rioy stafl, Le. his secretary and 
law cierfc(s) be sw{iraded for the period of tine encompassed by paragraph 2 above. 
5M28.Uit.C.§§33^dKl)-” The JodkialCoBncilertteFilfoCirenitbadnofo^ 
anfooti^ nor any Jurisdiction to issue such an Order; and, 

4. The Judicial CouttcU of the Fifth Circuit's “OrdMT that Judge Poitcous’ authority 
to employ stai^ Le. his secretary and law cieric(s) be suspended for foe period of time 
eacoaqMMsed by paragraph 2 above is nnl, vmd, and without any legal effect 
whatsoever; and, 

5. Further Relief tivwit: 

1. Pfadntlfr Rhonda Danos be rciaatated to her position as secretary to Jn^e 
Porteous, forthwith. 

2. nahitifirRhmida Danas be immediateiyrcaiimcrated in all amounts, benefits 
and emohnuents mdudhitg bat not limited to aB back pay and retirmnent 
orudits due her from September 19, 2008 until such time as She is reinstated. 

3. And for Attonity’s fees and Costs to be assessed against the Defendants, ead 
anddl, and for any and aB other equitable rrifof this Honorable Court demas 
just. 



P.O. Box 10501 P.O. Box 10501 

Jefferson, Louisiana 70181-0501 Jeffenwn, LonUana mSl-OSOl 

PH; 504,835.4289 /FAX: S04.835.43«{ PH.'504.835.42W/ PAX; 504.835.^02 
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We write bow to put you and Judge Porteous on notice of flw House’s concern raid so 
that you and he can take a{q»opriate st^ prcanptiy to deal with tiiis situation. We are aware 
thtf, in ttie past. Judge Porteous soug^ dttiays in Fifth Circuit {»oc«edii^ in ordo' tor hiin to 
obtain new counsel. Ho ddeys in our sdiedule will be pennitted to acccnniuodate any semh for 
additional or rcptacemoit counsd for Judge Porteous. if a bearing is sduiduled at which the 
Maicottos are to testify, the Ta^ Force wiU not postpone it in tor Judge PtHteous to oldain 

new or (tifibraot comscd. 


We look forward to your providing die Task Fmce witii the intonnation we «*3c and yam 
te^ptmse to our concerns at your earliest rqipoitaiuty so tiiat the Tadc Force and the OMnniittee 
can detmnine how we will proceed in tight of tins rituaticm. 


Please le^nd to Alan 1 Baron, Esq., Sey&ith Shaw, 975 F. Sheet, N.W., Washh^hMi, 
D.C., 20004 (202-828-3589). 



Chairman Ranking Member 

Impeactunent Task Force hnpeadunent Ta^ Force 
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3ii tlP^e denote of t|ie tHnttd dtoteK 

Sitting as a Court of Impeachment 

__ ^ 

Ib re: ) 

Impeachment of G. Thomas PorteoBs,Jr^ ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 

PROPOSED ORDER 

THE FOREGOING MOTION TO WITHDRAW FROM THE REPRESENTATION OF THE 
HON. G. THOMAS PORTEOUS, AN ARTICLEmJUDGE,THEPREMISES RECITED THEREIN 
ANDTAKJNGNOTICEOFTHEPROCEEDINGSENTrrLEDJeHOATMDAiVOSKFDira/OiVFS', 
CHIEF JUDGE, ETAL, NO. 09-6299 ON THE DOCKET OF THE UNITED STATES DISTRICT 
COURT FOR THE EASTERN DISTRICT OF LOUISIANA WHEREIN THE MOVERS 
REPRESENTS RHONDA DANOS, AS PLAINTIFF AND LISTED AS A WITNESS ON BEHALF OF 
THE SENATE TRIAL COMMITTEE IN THE IMPEACHMENT PROCEEDINGS OF G. THOMAS 
PORTEOUSE, AN ARTICLE IH JUDGE, AND THE CONFLICT OF INTEREST THEREBY 
ARISING, CONSIDERED: 

SAMUEL S. DALTON (LSBA# 4473) AND RiMY VOISIN STARNS (LSBA# 26522) 
ATTORNEYS ARE HEREWITH DISMISSED AS ATTORNEYS FOR HON. G. THOMAS 
PORTEOUS, AN ARTICLE IH JUDGE. IN THESE IMPEACHMENT PROCEEDINGS. 

WASHINGTON, D.C. THIS DAY OF ,2010. 


CLAIRE McCASKHL, CHAIR ORRIN G. HATCH, VICE CHAIR 

SENATE IMPEACHMENT TRIAL COMMITTEE SENATE IMPEACHMENT TRIAL COMMITTEE 




£ 

I 


VerDateNov 24 2008 21:01 Nov 08, 2010 Jkt057952 PO 00000 Frm 00676 Fmt6602 Sfmt6602 C:\DOCS\57952.TXT SHAUN PsN:DPROCT 




659 


oberIkaler 

I A Professional Corporation 

Ober, Kaier, Grimes & Shriver 

Attorneys at Law 


1401 H Street, NW, Suite 500 
Washington, DC 20005-3324 
202-408-8400 Fax 202-408-0640 
www.ober.com 


lUchant W. Wastiing 
(WKe^ng@crf)er.com 
202-326-5012 

Office in 
Maryland 
Washington. D.C. 
Virginia 


June 24, 2010 

By Electronic Mail and Hand Delivery 

The Honorable Claire McCaskill, Chairman 
The Honorable Orrin G. Hatch, Vice Chairman 
Senate Impeachment Trial Committee 
United States Senate 

Russell Senate Office Building, Room B-34A 
Washington, DC. 20510 

Re: In re: Impeachment of G. Thomas Porteous. Jr. 

Dear Chairman McCaskill and Vice Chairman Hatch: 


I am writing to acknowledge receipt of the Senate Impeachment Trial Committee’s 
June 21, 2010 Disposition of Judge Porteous’ Motion for a Continuance. While I respect the 
Committee’s decision to disqualify me from further participation in the Senate Impeachment 
Trial, I have no doubt that the Committee’s decision in that regard was unnecessary, and that 
it will not advance the interest of a fair impeachment process. I remain confident that the 
steps that had been taken to address the conflict issue were adequate under the governing 
Rules of Professional Conduct and under any other applicable professional standards. 


In light of the Committee’s ruling, however, I am withdrawing from any further 
participation in the defense of Judge Porteous before the Senate. I will do everything 1 can 
to quickly and efficiently transfer the entirety of the matter to Jonathan Turley and to Daniel 
Schwartz at Bryan, Cave. 


RWW/nr 

cc: Alan I. Baron, Esq. 

Mark Dubester, Esq. 
Harold Damelin, Esq. 
Morgan Frankel, Esq 
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